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HISTORY OF THE PROCEEDING

On July 21, 2003, Edward T. O’Toole (“Complainant”) filed a formal Complaint against Metropolitan Edison Company (“Met-Ed” or “Respondent” or “Company”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) at Docket No. C-20030854. The Complaint alleged billing and service deficiencies on the part of Respondent as well as a plea that the tariffs should be written in language to be understood by the public.

On September 2, 2003, Respondent filed a Preliminary Motion For A More Specific Pleading (“Preliminary Motion”).  On September 8, 2003 the Preliminary Motion was assigned to Administrative Law Judge (“ALJ”) Michael C. Schnierle.  On September 17, 2003, Mr. O’Toole filed a response to the Preliminary Motion.

On October 6, 2003, ALJ Schnierle issued and Order Denying the Motion for a More Specific Pleading finding that the Complaint involves three (3) issues alleged by the Complainant:  (1) claims to be experiencing excessive power fluctuations; (2) complains that Met-Ed’s tariffs are hard to understand; and (3) alleges that Complainant is being billed for more electricity than he is using.  The ALJ stated that the response by Mr. O’Toole contained sufficient information to cure any specificity sought by Respondent; and thus, found Met-Ed’s Preliminary Motion moot.
  

On October 27, 2003, Met-Ed filed an Answer and New Matter regarding the Complaint.  Met-Ed’s Answer substantially denied the allegations of the Complaint.  In New Matter Respondent stated that the transformer servicing Complainant’s property was inspected on or about October 15, 2003, and was found to be safe, adequate and functioning properly.  Respondent also asserted that on or about October 15, 2003, the relevant electric wires were found to be adequate with adequate clearance.  Additionally, Respondent asserted that the voltage was measured and recorded as normal to the Complainant’s property from January 31, 2001, to February 13, 2001.  Lastly, the Company asserted that Complainant refused to comply with Commission-approved tariff provisions regarding service upgrades for the requested service upgrade to 600 amps and that Met-Ed’s retail service tariff was lawful.

By correspondence dated November 11, 2003, Mr. O’Toole denied the Company’s allegations in it Answer and New Matter and refuted that his Complaint should be dismissed. 

By Hearing Notice dated August 11, 2004, an Initial Hearing was scheduled for Tuesday, September 28, 2004, and the case was assigned to ALJ Angela T. Jones.  

By letter dated September 7, 2004, Respondent requested that the case be rescheduled because a key witness of the Company was unavailable due to a prior obligation on the hearing date.
  By letter dated September 13, 2004, Mr. O’Toole stated that he did not object to rescheduling the hearing date.  Mr. O’Toole also used this correspondence to communicate that he had been unsuccessful in obtaining data requests from the Company.  

As is my customary practice, I issued a Prehearing Order (“Prehearing Order”) dated September 13, 2004.  The Prehearing Order advised the parties with respect to Commission procedure, advised the complainant of the responsibility of bearing the burden of proof, advised the parties about proposed exhibits for introduction at the hearing, advised the parties about Commission subpoena and discovery procedures, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the hearing.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing.

By PUC letter dated September 16, 2004, I acknowledged receiving the request for continuance of the hearing by the Company and Mr. O’Toole’s correspondence not opposing the request.  I granted the continuance and highlighted that Mr. O’Toole was free to bring to my attention a motion to compel if his requests for documents and data are not met or answered to his satisfaction.  I also highlighted that the parties are expected to cooperate with each other and Mr. O’Toole has the burden of proof in this matter as stated in my Prehearing Order.

By Hearing Notice dated September 21, 2004, an Initial Hearing was rescheduled for Tuesday, October 26, 2004.

The Initial Hearing convened as scheduled on October 26, 2004.  Respondent was represented by Mr. Matthew A. Totino, Esquire and Mr. John F. Povilaitis, Esquire.  Complainant appeared pro se.  Complainant stated that he was not prepared to proceed because he had only received discovery responses from Respondent on Saturday, October 23, 2003 (three days before the hearing) and that he had given written notice of data requests months earlier with no response.  Respondent’s counsel admitted that the material had been sent to Complainant within the response time prescribed by the Commission’s Regulations.  Respondent stated that the only written data requests received from Complainant were dated September 30, 2004.  Complainant did not explain why the controversy that developed July 21, 2003, did not have data requests sent to Respondent until September 30, 2004 nor did he provide evidence of data requests sent earlier than September 30, 2004.  Complainant’s oral motion was denied.  The Company requested in its Answer as New Matter that the Complaint be dismissed. That request was also denied.

Complainant proceeded to present evidence in the form of his own testimony and introduced two exhibits but only one was admitted (O’Toole Exhibit No. 1).  Respondent presented evidence in the form of testimony by five witnesses and introduced twenty-three exhibits although one was not admitted because it needed to be amended at the request of the Complainant (RS-1, RS-2, RS-3, WL-1, WL-2, WL-3, WL-4, SW-1, SW-2, SW-3(a), SW-3(b), SW-3(c), SW-4, SW-5, SW-6, SW-7, SW-8, SW-9, SW-10, SW-11, CW-1, CW-2, CW-3).  A transcript of the proceeding containing two hundred ninety-nine (299) pages was produced.

By Interim Order dated October 28, 2004, I acknowledged that I received the Company’s amended exhibit, RS-1 Amended.  Through this Interim Order I admitted RS-1 Amended into the record and closed the record.  This matter is ripe for decision.

FINDINGS OF FACT

1. On July 21, 2003, Complainant filed a Complaint against Respondent with the Commission at Docket No. C-20040854.

2. The Complainant alleged both service and billing deficiencies on the part of Respondent.

3. On October 27, 2003, Respondent filed and served its Answer, denying the material averments of the Complaint.

4. An in-person hearing was held on October 26, 2004.

5. Mr. O’Toole testified that he does not want, did not request and has no desire to ever solicit any sort of payment plan.  Tr. 18.

6. Mr. O’Toole is angry with the PUC because in his opinion every time he requested anything from the Commission he did not receive a proper response. Tr. 19. 

7. Mr. O’Toole testified that Met-Ed has treated him as an illiterate or a person incapable of thinking for himself.  Tr. 19.

8. Mr. O’Toole has not changed the methods of living in his home; yet, his bills have more than doubled.  Tr. 20 and 94.

9. Mr. O’Toole testified that he has had semi-recorded power irregularities for years but is relating those that have occurred recently.  Tr. 20.

10. Mr. O’Toole has not received an explanation of the charges within his billing.  Tr. 20.

11. Mr. O’Toole testified that he had paid all his bills timely and in toto.  If he owes, it would be related to his requests for clarification about billing charges that were ignored.  Tr. 20.

12. Tardy payments would only be because no bill was received from Met-Ed.  Tr. 20.

13. Mr. O’Toole finds Met-Ed’s tariffs contain miserable verbiage and the tariffs frequently contradict themselves.  Tr. 22.

14. Mr. O’Toole has not received a satisfactory explanation of the tax on his Met-Ed bill.  Tr. 27.

15. Mr. O’Toole finds the customer service of Met-Ed inadequate.  Tr. 28.

16. Mr. O’Toole has requested Met-Ed to run a buried power supply cable to support a minimum of 1,500 amp, but preferably 2,000 amp service.  Mr. O’Toole initiated the request with 800 amp service and recently requested the higher amperages.  Tr. 28.

17. Mr. O’Toole’s rationale for his amperage request is that his farm property has additional building sites that would be serviced by a transformer.  Mr. O’Toole has requested higher amperage because two other homesteads can be built on his property and an 800 amp service would not service them.  Mr. O’Toole requested the 800 amp service just for his home.  Tr. 29-30.

18. Mr. O’Toole testified that buried cable is now the federal recommendation not overhead power lines.  Tr. 30.

19. Mr. O’Toole requested Met-Ed to replace the current transformer with an up-to-date transformer and to remove the exiting pole and their support wires. In Mr. O’Toole’s opinion, the transformer to his property is old and needs to be replaced.  Tr. 30 and 46.

20. Mr. O’Toole alleged that the Company representatives do not identify themselves when speaking with a customer and when the customer asks the person their name or to speak with a supervisor, the call is disconnected.  Mr. O’Toole finds this inadequate service.  Tr. 36-38.

21. Mr. O’Toole finds it an insulting practice to refer to a customer by their first name. Tr. 38.

22. Mr. O’Toole disagreed with having to pay for the power line running to his meter.  Tr. 44.

23. Mr. O’Toole presently has an amperage service of 200 amps in his home, which he believes is inadequate service.  Tr. 44.

24. Mr. O’Toole believes it is easier to run buried cable than to run aerial cabling.  Tr. 44.

25. Mr. O’Toole alleged that the aerial cables sag, are corroded, give off radial static electrical charges, the wires are too close in proximity causing electric charges to his home, are damaged and are useless.  Tr. 46.

26. The transformer popped its fuse.  Tr. 46.

27. A Met-Ed employee replaced the fuse for the transformer.  Tr. 48.

28. Mr. O’Toole stated that he is home frequently when the meter reader comes to his residence.  Tr. 49-50. 

29. Mr. O’Toole alleged that the meter reader doesn’t get out of the truck.  The meter reader may use binoculars from the truck to read the meter.  Tr. 50.

30. Mr. O’Toole alleged that Met-Ed cut his bush so that they could read the meter from the truck.  Tr. 50.

31. On one occasion Mr. O’Toole stated the meter was broken—actually the globe for the meter was missing in the winter.  Mr. O’Toole was told that there wasn’t anything wrong with the meter.  Tr. 50.

32. Eventually, the broken meter was replaced, but Mr. O’Toole alleged that the replacement meter is not reading his voltage within the correct limits.  Tr. 50-51.

33. Mr. O’Toole alleged that October 12th at 9:11 am was the latest meter reading where the person walked halfway to the meter, stopped, took a reading and walked back to the vehicle.  Tr. 52.

34. Mr. O’Toole alleged excessive voltage fluctuations from 128 volts to 134 volts and up to 142 volts, after his meter was replaced.  Tr. 55.

35. Mr. O’Toole alleged numerous frequency modulations occur between 2-3 a.m. until about 5 a.m. and mildly between 9 and 11 p.m.  Tr. 55.

36. Mr. O’Toole claims the duration of the fluctuations range between 10 to 12 minutes.  Tr. 55.

37. Mr. O’Toole has taken voltage readings in his home as of October 1st and has not had a reading under 116 volts but had readings of 132 volts, 136 volts and 138 volts.  Mr. O’Toole found on October 15th and 16th a voltage reading of 128 volts.  Mr. O’Toole believes the voltage should read 110 volts.  Tr. 56.

38. On September 22nd between 9:45 and 9:50 p.m.  Mr. O’Toole’s computer turned itself off without being touched.  Tr. 56.

39. September 23rd at 10:20 Mr. O’Toole’s computer experienced screen problems.  September 27th at 9:40 the computer began jittering and then locked up, the keyboard was dead and the mouse click didn’t work.  Tr. 57.

40. September 29th the computer screen began a mild jittering between 9:45 and 9:50, and then the computer screen went blank.  Tr. 57.

41. September 30th the computer lost all the data entered that day.  Tr. 57-58.

42. October 6th at 9:42 p.m., the fluorescent lamp stuttered, flickered and simultaneously the computer screen went empty with the desk lamp going out.  Tr. 58-59.

43. October 7th at 9:00 p.m., Mr. O’Toole experienced problems booting up his computer.  Tr. 58.

44. October 14th and 15th Mr. O’Toole took his computers to his computer repairman because they were not booting up.  Tr. 60.

45. An electric fan on a remote goes on and off without touching the remote.  The television goes on and off without touching the remote.  Outdoor lights on a remote go on and off without initiating anything to cause it.  Mr. O’Toole alleges that because the remotes work on a cycle, the Company messing with the cycles through frequency modulations are causing the problem.  Tr. 61.

46. Mr. O’Toole alleged that the frequency modulations must be severe because they pass through a 1500 watt UPS (uninterruptible power source) one power source on each of his computers.  Tr. 62.

47. Mr. O’Toole alleged that the only problem that gets through the 1500 watt UPS is frequency modulations.  Current spikes or deficiencies, voltage and amperage abnormalities would be corrected.  Tr. 62.

48. In the past four years, Mr. O’Toole has taken his computers for repair or lost data approximately every three to five months costing several hundred dollars.  Tr. 62.

49. On October 24th at 9:20 p.m., a 22 watt fluorescent lamp briefly flickered and went off permanently; and at the same time, the TV went snowy losing all of the Baltimore channels and most of the vision of the Pennsylvania channels.  Tr. 66.

50. Mr. O’Toole believes he should be reimbursed for some of his repairs.  Tr. 66.

51. Mr. O’Toole disputes that because he has the equipment, it is in use.  Mr. O’Toole lives alone and claims minimal usage of electricity.  Tr. 66.

52. Mr. O’Toole has seven televisions.  Tr. 67.

53. Mr. O’Toole uses 60 watt bulbs in his house.  Tr. 67.

54. The maximum ceiling light in Mr. O’Toole’s home is 22 watt.  Tr. 67.

55. The maximum fluorescent light in Mr. O’Toole’s home is 30 watts.  Tr. 68.

56. Mr. O’Toole alleged that he does not use his air conditioner because he is in a wind tunnel.  It is cool weather all summer.  Tr. 69.

57. Mr. O’Toole uses outdoor electricity for outdoor Christmas lights.  Tr. 69.

58. Mr. O’Toole’s home is not visible from the road.  Tr. 75-76 and O’Toole Exhibit #1.

59. Mr. O’Toole stated that there are no outlets to the exterior of his house.  Tr. 78.

60. A motion sensor for the stairwell in Mr. O’Toole’s home picks up motion and turns on a 4 watt light and within two minutes the light goes off.  Tr. 78.

61.  Mr. O’Toole has three lamp ceiling light fixtures with a fan attached.  Tr. 78.  

62. In one room, Mr. O’Toole has a 5 watt night light and a twin 15 watt desk lamp.  If he is watching TV, he uses an 8 watt fluorescent lamp.  Tr. 78-79.

63. Mr. O’Toole’s refrigerator uses 226.75 kilowatts per month; his freezer uses 70 kilowatts per month; the TV uses 0.005 kilowatts per month; the VCR uses 0.00012 kilowatts per month; the microwave uses 0.401 kilowatts per month; the fans, which he uses only in the summer, use 0.4015 kilowatts, the front outside light uses 12-15 kilowatts per month; the hot water heater uses 75.5 kilowatts per month; lighting within the house is 0.15-0.2 kilowatts per month; and the computer uses 0.001 kilowatts per month.  Mr. O’Toole does not use his electric stove.  These figures are taken from the published information that came with the appliances as average use.  Tr. 79-80.

64. Mr. O’Toole claims that because he is the only occupant of his home; his use is not average.  The average use is based on a family of three to four.  Tr. 80.

65. Mr. O’Toole claims that he is rarely home except to sleep.  He is normally out until 11 p.m.  Tr. 80-81.

66. All Mr. O’Toole’s clocks are battery operated because the electricity causes them not to keep accurate time.  Tr. 81.

67. Mr. O’Toole has one horse stable, unheated with two outlets at 15 amps. Tr. 81.

68. Two barns, both unheated, the larger barn has two outlets, the smaller barn has one outlet, all with 15 amps maximum.

69. Mr. O’Toole’s residence is a farmhouse, vintage 1864, at 36 feet by 22 feet.  The first floor has two and a half rooms plus a bath.  The second floor has one room plus a bath and a cellar, which is not heated.  Tr. 82.

70. Mr. O’Toole plans to build a rancher on the top of a hill with a garage built underneath the rancher.  This is the reason for his request for a minimum of 1500 amperage electric service.  Tr. 83-84.

71. Met-Ed informed Mr. O’Toole he must pay for the wiring necessary to bring the increased amperage to his meter.  Tr. 91.

72. Mr. O’Toole alleges that Met-Ed, through wholly-owned subsidiaries, undercut outside companies offering competitive electric energy so that presently very few, if any, independent companies provide electric energy service through Met-Ed.  Tr. 94-95.

73. Mr. O’Toole testified that the principle suppliers of electricity through Met-Ed are its wholly-owned subsidiaries; and consequently Met-Ed is still controlling electric service.  Tr. 95.

74. Mr. O’Toole testified that now the transition fee equals that of the service fee, which doubles one’s bill.  Tr. 95.

75. Mr. O’Toole’s primary expertise is in the medical field, not the electrical field.  He has never testified as an expert regarding electrical matter on behalf of any client.  He is not an electrician.  Tr. 102-03 and 108.

76. Mr. O’Toole did not provide the dates and times of the calls where a Met-Ed representative(s) hung up on him.  Tr. 103.

77. Mr. O’Toole purchased his property in 1996.  Tr. 104.

78. Mr. O’Toole has made changes to the internal wiring since he purchased the property to accommodate remotes and motion sensors.  Tr. 104.  

79. Mr. O’Toole has floodlights outside his property.  One floodlight is on a motion detector, the other three or four are on a handheld remote.  Tr. 104-05.

80. The motion detector is controlled by a remote to a degree.  If the other outside lights are on, the motion detector one will go off by design.  Tr. 105.

81. Mr. O’Toole used a current tester, GDT190A one of three devices, to take voltage readings around his home.  Tr. 105-06.  

82. All three of the devices when Mr. O’Toole used them, got the same readings.  Tr. 106.

83. Mr. O’Toole believes that an 800 amp service will be outdated in ten years.  Tr. 107-08.

84. Ms. Roselyn Strassner is employed by Met-Ed as a business analyst in the compliance department and testified as a witness for the Respondent.  Tr. 112.
85. Ms. Strassner is involved in customer service primarily to interact with the Commission’s Bureau of Consumer Services (“BCS”) in response to formal and informal complaints.  Tr. 112-13.
86. Met-Ed Exhibit RS-1 Amended is a billing history of the residential account of Mr. O’Toole at 13152 Rennoll Road in Glen Rock, Pennsylvania from October 1997 through October 2004. Tr. 113, 132.
87. Mr. O’Toole became a customer of Met-Ed in May 1996 and is currently a customer of Met-Ed.  Tr. 114.

88. Mr. O’Toole’s payment history is poor.  Within the last twenty-six months he has made only three payments—February 2003 in the amount of $500; August 2003 in the amount of $301; and April 2004 in the amount of $665.  Tr. 115.

89. The current amount due and owing on the account is $1,309.06.  Tr. 115.

90. Met-Ed Exhibit RS-2 is a BCS decision dated April 7, 2003, at case number 1331170 and is the most recent payment arrangement on Mr. O’Toole’s account.  Tr. 115-16.

91. Met-Ed Exhibit RS-2 directs Mr. O’Toole to begin paying current bills plus an additional $15 per month towards his arrearage beginning in May 2003.  Tr. 116, 150.

92. Mr. O’Toole has not made payments on his Met-Ed account according to the BCS decision.  Tr. 116.

93. Since the decision was issued Mr. O’Toole has made two payments - August 7, 2003, in the amount of $301 and April 16, 2004, in the amount of $665.  Tr. 116.

94. The catch-up amount owed by Mr. O’Toole is $752.02, which is the amount owed that Mr. O’Toole did not pay pursuant to the issuance of the BCS decision. This catch-up amount does not include the $15 payment amount toward the account arrearage.  Tr. 116-17.

95. Mr. O’Toole has filed three informal complaints—November 13, 2001 at BCS case number 1050598; November 7, 2002, at BCS case number 1273981; and March 6, 2003 at BCS case number 1331170.  Tr.118 and Met-Ed Exhibit RS-3.

96. The first two informal complaints were verbally closed finding that the billing, service and facilities were adequate that were provided by the Company.  Tr. 118-19.

97. The last informal complaint was dismissed by BCS finding that the meter was accurate and within PUC guidelines and the appliances on the property of Mr. O’Toole had the potential to use the kilowatt hours that were billed.  Tr. 119.

98. Met-Ed trains their customer service representatives to be courteous and responsive to customers and not to hang up on them.  Tr. 119-20.

99. It is Met-Ed’s policy to document the tenor of the conversation with the customer but Ms. Strassner did not review that information in preparation for the hearing.  Tr. 150.

100. Mr. Albert Gordon, Met-Ed manager of meter reading for about three and one half years, testified for the Company about meter reading.  Tr. 154-55.

101. An electric meter measures the amount of electricity going into a customer’s home.  Tr. 155.

102. The customer’s bill is calculated by taking the index off the meter to determine the amount of the bill.  The usage information on the meter is obtained by meter readers.  Tr. 156.

103. A meter reader goes to the customer’s premise, takes the reading, enters it into a processor, and downloads it at the Company premises.  Tr. 156.

104. Met-Ed is not required to conduct actual meter reading each month.  If there’s a safety issue or act of God by weather or earth conditions causing the employee not to gain access to the meter, it is noted and an estimate is used for billing.  Tr. 156-57. 

105. The Company policy generally is to read the meter every month.  Tr. 157.

106. Mr.  O’Toole’s residence has had about six estimated reading in the past period extending almost four years.  Tr. 157.

107. It is not the Company’s practice to conduct actual meter reading using binoculars; however, it can be done on occasion.  Tr. 157-58.

108. Binoculars would be used because access to the meter is problematic but it can be seen from a distance.  Tr. 158.

109. Mr. Gordon testified that he is unaware of any company policy or industry standard that would prohibit the reading of a meter using binoculars.  Tr. 158.

110. If there is an obstruction to access the meter, the company policy is to report that obstruction to the supervisor.  The Company would send out a letter to the customer asking to remove the obstruction to gain access to the meter.  Tr. 159.

111. Mr. Wendell Leppo, an advance engineer in Met-Ed’s corporate meter service department, supports the meter service in verifying the accuracy on meter readings and service repair. Tr. 165  

112. A field test was performed on July 5, 2001, on Mr. O’Toole’s property.  Met-Ed Exhibit WL-1 is the meter test results of the meter at Mr. O’Toole’s residence.  Tr. 166 and Met-Ed Exhibit WL-1.

113. On July 5, 2001, Mr. O’Toole’s meter was tested by a Met-Ed field tester from the New York office.  Met-Ed normally tests the meters and is not required to test them by an independent company. Tr. 167 and Met-Ed Exhibit WL-1.

114. The procedure of a meter test is to make a comparison test using a kilowatt hour standard carried by the field tester; to connect the meter standard to the meter in the field; to apply a 100 percent full load and a ten percent of full load; and to test for an accurate reading.  Tr. 167.

115. Mr. O’Toole’s meter test results were in the accuracy range of the Commission’s guidelines of ± 2% of 100 percent. Thus, the meter was found to be accurate.  Tr. 168 and Met Ed Exhibit WL-1.

116. A meter was removed from Mr. O’Toole’s residence on May 6, 2004, and was tested.  Tr. 169.

117. Mr. O’Toole’s meter was removed because there was broken glass on the meter.  Tr. 170.

118. The meter was shipped to the central test lab of Met-Ed and was tested on June, 10, 2004.  Tr. 169 and Met-Ed Exhibit WL-2.

119. A comparison test was used to test the accuracy of Mr. O’Toole’s meter against a known standard in the central lab.  Tr. 169-70.

120. This meter removed from Mr. O’Toole’s residence on May 6, 2004, tested within the Commission requirements and was accurate.  Tr. 170.

121. The meter that replaced the removed meter at Mr. O’Toole’s residence was tested for accuracy by the manufacturer on February 23, 2004.  Tr. 171‑72.

122. This replacement meter tested on February 23, 2004, was functioning properly in accordance with the PUC’s meter guidelines.  Tr. 172 and Met-Ed Exhibit WL-3.

123. Mr. Leppo conducted an on-site visit at Mr. O’Toole’s property on September 13, 2003, responding to a high bill complaint and meter accuracy questions.  Tr. 173.

124. Mr. Leppo saw several appliances at the on-site visit of Mr. O’Toole’s property including a side-by-side refrigerator, an upright freezer, a refrigerator in the garage, a dehumidifier, an under-the-counter type refrigerator in the bedroom, several computers, a printer, various televisions, several VCRs, and video cameras.  Tr. 174-75 and Met-Ed Exhibit WL-4.

125. Mr. Leppo did a check on the meter usage between the dehumidifier running and off, which he found accounted for some portion of Mr. O’Toole’s usage in conjunction with the other appliances in the house.  Tr. 175.

126. Mr. Leppo testified that Mr. O’Toole had the potential to use the energy registered on his meter although not all of the appliances were on and running when Mr. Leppo conducted the on-site visit.  Tr. 176.

127. Mr. Leppo accompanied BCS staff to Mr. O’Toole’s property for an on-site visit on March 20, 2003, responding to a high bill complaint.  Tr. 177-78.

128. BCS concluded after the March 20, 2003, on-site visit that Mr. O’Toole had the potential to use the electricity that he was billed for and Mr. Leppo agreed with the findings of BCS.  Tr. 178, 193-95 and Met-Ed Exhibit RS-3.

129. Mr. Leppo observed non-standard wiring in the lighting around Complainant’s property.  Tr. 179.

130. Mr. Leppo testified that the circuitry appeared to be installed from different parts of the house for two breaker panels in the basement. A breaker panel in the garage had the cover off of it and some circuitry wired to it. Tr. 179-80.

131. Mr. Leppo does not remember ever hanging up the telephone on Mr. O’Toole.  Tr. 180.

132. Mr. Leppo does not know if it is possible with the system that Met-Ed has to change the frequency of the voltage coming through Complainant’s house in some way.  Mr. Leppo is not aware that any change in frequency of the voltage is being done at Mr. O’Toole’s residence.  Tr. 181.

133. Mr. Leppo testified that normally the meter reader would report a broken meter globe or glass.  Tr. 182

134. Mr. Leppo testified that he is not sure what frequency modulation does to change a meter.  Mr. Leppo tested meters in the field at a standard frequency of 60 cycles per second.  Tr. 186-87.

135. Sixty (60) cycles per second is the normal power on the frequency; that is, it’s the frequency of the voltage to the Complainant’s house.  Tr. 187.

136. Mr. Leppo did look at the meter during his on-site visit to Complainant’s house.  Tr. 188.

137. The non-standard wiring had counter florescent type fixtures which normally uses less power than incandescent bulbs.  Tr. 190.

138. Mr. Steven Ward, a Met-Ed supervisor of electrical engineering, testified about Mr. O’Toole’s service and operational issues. Tr. 200-01.

139. Mr. O’Toole’s residence is serviced by a 737 line.  Tr. 201.

140. The circuit is mainly rural.  It feeds from the Hill substation near Glen Rock, Pennsylvania, is approximately 40 miles long and has approximately 1,900 customers that are predominately residential and rural customers.  Tr. 201.

141. The outage history of the 737 line between October 13, 2001, and October 13, 2004, is displayed in Met-Ed Exhibit SW-1.

142. The company reports outages through the record breaker operation out of substations, through a record customer call of no lights, and through information compiled by field personnel having trouble electrically.  Tr. 202.

143. A circuit breaker at a substation is a box that can open and close; it momentarily interrupts power on a circuit in an attempt to clear a temporary fault, if it is not successful in clearing a temporary fault it will open and close a few more times and will remain bobbed out, which is a sustained outage.  It is a protective device used to protect against power surges and variations.  Tr. 202-03.

144. In a sustained outage condition of the circuit breaker, a repairman is dispatched and the appropriate repairs are made so that the breaker is closed back either manually or by the dispatchers.  Tr. 202.

145. Mr. O’Toole has experienced five outages over the October 2001 to October 2004 period—one outage in 2001 which appeared to be related to inclement weather; two outages on two successive dates in 2002 during the 2002 Christmas blizzard; an outage in 2003 during Hurricane Isabella; and one in 2004 due to a lightening storm.  Tr. 203.  

146. Met-Ed Exhibit SW-2 shows the circuit breaker operation for the last approximately three years for the 737 line.  Tr. 204.

147. Momentary interruptions are two to ten second blips in power.  They are usually due to some temporary fault and could cause a temporary loss of power, a circuit breaker cessation or a reclosing and an operation for a sustained outage, but usually it is for a momentary lapse of time. Tr. 204-05.

148. The purpose of the momentary interruption is to avoid a sustained prolonged outage.  Tr. 205.

149. Complainant has experienced twenty-seven (27) momentary interruptions over the period of November 2001 through July 2004, but three of the operations were associated with the outage for December 25, 2002, noted on Met-Ed Exhibit SW-1.  Thus, Mr. O’Toole experienced twenty-four (24) momentary interruptions over the three year period.  Tr. 205-06 and Met-Ed Exhibit SW-2.

150. In years 2002 and 2003, which were severe weather years, Mr. O’Toole experienced the most interruptions.  Tr. 205.

151. According to Mr. Ward’s experience and the reports, Met-Ed Exhibits SW-1 and SW-2, he would characterize Complainant’s service and reliability as good.  Tr. 206.

152. Met-Ed completed tree trimming in 2004 to maintain the reliability of the 737 line for Mr. O’Toole’s electric service.  Met-Ed performs routine patrols as necessary.  Tr. 206.

153. The relevant distribution facilities located near Mr. O’Toole’s property are:  the pole, a transformer, associated wiring, a fuse, a lightning arrester and the wiring type. Tr. 207.

154. The transformer installed on Mr. O’Toole’s residence is a 10KD transformer manufactured in 1963.  Tr. 207.

155. The function of the transformer is to step down the primary voltage from 7600 volts to consumer voltage which in this case is 120/240 volts.  Tr. 207.

156. The high voltage wire is a single base primary wiring on top of the pole.  It goes in the circuits and comes down the pole into the meter base to Mr. O’Toole’s residence.  It carries the higher voltage from the substation to the residence.  Tr. 207-08.

157. The neutral wire is used as a term path where the current base is used at the house and it is also used as a term path for any kind of a short circuit for when a fault might occur.  Tr. 208.

158. The fuse functions as an over current device and protects the transformer from overloads.  When a short circuit or an actual transformer overload occurs, the fuse will pop open breaking the circuit before damage to the transformer occurs.  Tr. 208.

159. The lightning arrester is an older voltage device used to protect the transformer from any surges resulting from either lightning or some other kind of switching that may occur on the line.  Tr. 208.

160. The ground is to protect against flashing or a spark over the terminal to provide a path for any excess voltage.  Tr. 208.

161. Met-Ed Exhibit SW-3A provides a pictorial view of where the facilities are located next to Mr. O’Toole’s house.  Tr. 209.

162. Mr. Ward visually inspected these distribution facilities on October 15, 2003.  Tr. 209-10.

163. Mr. Ward conducted the October 15, 2003, inspection in response to complaints from Mr. O’Toole about the condition of the facilities at his house.  Tr. 210.

164. Mr. Ward found all the relevant facilities to be safe and adequate and up to current structural standards.  Tr. 210.

165. The transformer at Mr. O’Toole’s house although manufactured in 1963 would use the same types of fuses that a transformer manufactured and installed today would use.  Tr. 210-11.

166. Met-Ed Exhibits SW-3A, SW-3B and SW-3C are photographs of the Met-Ed lines from the hill crest onto Mr. O’Toole’s driveway to Mr. O’Toole’s residence.  Tr. 211.

167. Met-Ed Exhibit SW-4 is a company mapping system showing the facilities that serve Mr. O’Toole’s residence.  Tr. 212.

168. The map indicates the poles along the roadway as circles and the dotted line between the poles is the overhead line.  The square box with a ten in it is the transformer.  Tr. 212.

169. Met-Ed has inspected the relevant wire clearances that run along Mr. O’Toole’s property and found that they are in compliance current guidelines.  Tr. 214.

170. The National Electrical Safety Code (“NESC”) is considered the American national standard and provides guideline requirements to safeguard a person in relation to facilities that are owned by and maintained by other utilities.  Tr. 215.

171. Table 232 covers the vertical clearance of wires, conductors and cables above ground, roadway, rail and water services.  Tr. 215 and Met-Ed Exhibit SW-5.

172. Table 232 does not prohibit electrical wires from crossing over ground.  Tr. 215.

173. The requirements of clearances from wires crossing over ground depends on the use of the type of wiring.  Tr. 216.

174. Specifically relevant to the clearances on Mr. O’Toole’s property, Met-Ed Exhibit SW-5 indicates on page 2 row 4 the clearance of the neutral wiring is required at 15.5 feet above ground and the clearance for the primary wire is 18.5 feet above ground.  Tr. 216 and Met-Ed Exhibit SW-5.

175. Met-Ed met the above ground clearance standards as the primary wiring measured 20 feet, 11 inches.  Tr. 217 and Met-Ed Exhibits SW-3b and SW-4.

176. The neutral clearance is 15 feet and eleven inches.  Tr. 217 and Met-Ed Exhibits SW-3b and SW-4.

177. The clearances increase for both the primary and neutral wiring the further down the road closer to Mr. O’Toole’s property.  Tr. 217 and Met-Ed Exhibit SW-4.

178. The wire closest to the ground is the telephone wire.  Met-Ed Exhibits SW-3a, SW-3b, SW-3c, SW-4 and Tr. 217-18.

179. Met-Ed was notified of a problem with Mr. O’Toole as a customer on December 12, 2000, regarding the transformer to Mr. O’Toole’s residence not providing adequate power to meet his needs and was having trouble with his computers.  Tr. 218-19 and Met-Ed Exhibit SW-6. 

180. Met-Ed installed a recording voltage meter in response to Mr. O’Toole’s problem notified on December 12, 2000.  The recording voltage meter electronically stores the voltage so that the information can be downloaded later.  Tr. 219.  

181. The voltage meter was installed in January 2001 and recorded readings from January 31, 2001 to February 13, 2001.  Tr. 220 and Met-Ed Exhibit SW-7.

182. Met-Ed Exhibit SW-7 is a graphical representation of the voltage from the recordable meter at Mr. O’Toole’s residence from January 31, 2001 through February 13, 2001.  Tr. 220.

183. The voltage is between 120 volts and 125 volts generally.  Mr. Ward testified that there are three dips outside of that range which upon research depict an event where a fuse or another device operated.  The tolerance for the voltage service is plus or minus five percent of the base service of 120 volts.  The dips are the black lines below 115 volt level.  Tr. 221, 235-36 and Met-Ed Exhibit SW-7. 

184. Each one of the three dips lasted two seconds.  Tr. 221.

185. As a result of the dips a customer would notice dimming of the lights or a slow down of a TV screen.  The occurrence would be very quick. Tr. 221-22.

186. Based on the results of the recording voltage meter, Met-Ed determined that the voltage delivered to Mr. O’Toole’s property was normal.  Tr. 222.

187. Met-Ed conducted another voltage test relating to Mr. O’Toole’s service on August 11, 2003, in response to a trouble call regarding a high voltage problem.  Tr. 222-23.

188. The results of the voltage tester for August 11, 2003, was 120,120, 241.  The measurement is between neutral to a voltage.  The 241 is the measure between both waves of service.  Tr. 223, 241 and Met-Ed Exhibit SW-8.   

189. The August 11, 2003, test was a spot check using a beast of burden to check the voltage.  The result was that the voltage met the standards in the Commission’s regulations.  Tr. 223-24.

190. On May 6, 2004, Met-Ed responded to a complaint and damage claims of Mr. O’Toole in April.  Tr. 225 and Met-Ed Exhibit SW-9.

191. The voltage was checked and the meter with broken glass was replaced.  Tr. 225-26 and Met-Ed Exhibit SW-9.

192. The results of the voltage meter check, 124, 124, 248, were within the standards set forth in the Commission’s regulations.  Tr. 226.

193. Mr. Ward’s opinion is that the voltage Met-Ed provides to Mr. O’Toole’s residence is adequate.  Tr. 227.

194. Mr. Ward testified to his opinion that Mr. O’Toole’s problems were caused by inadequate internal wiring.  Tr. 227.

195. On September 3, 2003, Mr. O’Toole was concerned about an internal breaker that kept tripping.  This problem was not dispatched because it was indicated that it was a customer problem.  Subsequently, Mr. Ward had a conversation with Mr. O’Toole about the problem. Tr. 228-29 and Met-Ed Exhibit SW-10.

196. Mr. Ward discussed the internal wiring with Mr. O’Toole and recommended to him to have a qualified electrician inspect the wiring and possibly rewire it if need be.  Tr. 229.

197. On September 20, 2002, Mr. Ward sent a letter to Mr. O’Toole regarding customer trenching responsibilities contained in Met-Ed’s tariff and 400 amperage self-contained metering versus 600 amperage metering with the current transformer.  Tr. 230 and Met-Ed Exhibit SW-11.

198. Mr. Ward sent along with the letter a copy of Met-Ed’s tariff regarding line extensions and trenching responsibilities and a service guidelines booklet on the requirements for 400 amp service and 600 amp service.  Tr. 230.

199. Mr. Ward had a conversation with Mr. O’Toole on September 20, 2002, discussing the electric service operations.  The telephone conversation was abruptly stopped when Mr. O’Toole hung up.  Mr. Ward sent the September 20, 2002, letter and information it contained to assist Mr. O’Toole in making a decision on his electric service.  Tr. 230-31.

200. During the September 20, 2002, conversation, Mr. O’Toole and Mr. Ward were discussing the options between a 600 amp service and a 400 amp service.  Mr. O’Toole had a 500/600 amp service at the time.  Tr. 231.

201. Mr. Ward testified that Mr. Shane Smite, a designer at Met-Ed had discussions with Mr. O’Toole on the phone and met Mr. O’Toole at his residence regarding 400 amp service versus 600 amp service.  Tr. 231-32.

202. Mr. O’Toole’s response to the Company’s explanations regarding what would be required for a service upgrade was non-responsive and eventually he canceled.  Tr. 232.

203. Mr. Ward’s contacts with Mr. O’Toole go back to 1996 or 1997.  Tr. 232.

204. Mr. Ward has had various telephone conversations with Mr. O’Toole over a variety of service-related issued.  Tr. 233.

205. Mr. Ward characterized his demeanor with Mr. O’Toole as professional, courteous and helpful.  Tr. 233.

206. Mr. Ward has no knowledge of how the Company would manipulate the frequency of the voltage to alter meter readings or alter how the meter operates.  Tr. 233.

207. Mr. Ward has no knowledge of a device that exists to manipulate or alter meter readings or meter operation. Tr. 233-34.

208. Mr. Ward is not aware of federal requirements that would require services to be underground.  Tr. 234.

209. The industry standard is to have the service by overhead lines and Met-Ed tried to follow the industry standard by installing overhead as much as possible.  Tr. 234.

210. The straight lines in the graph of Met-Ed Exhibit SW-7 depict a fluctuation in voltage.  Tr. 240.

211.   Mr. Ward testified that based on Mr. O’Toole’s usage and some engineering factors used to determine loading guidelines, the Company concluded that the 10 KVA transformer servicing Mr. O’Toole’s residence is not overloaded and is adequate.  Tr. 252.

212.  Each transformer has an overload factor with peak times when it would be overloaded 20 to 30 percent.  Tr. 253.

213. The lines for transmitting the voltage are normally installed with a sag determined by different weather conditions and whether a wire is going up or down to build flexibility into the structure.  Tr. 254.

214. The clearances measure for the lines were measured at the lowest point on the line to make sure the Company was in compliance.  Tr. 254.

215. In this particular case, the Company did not investigate interference on the telephone line cause by a high voltage system or any induction.  Tr. 255.

216. The transformer raises the line current and lowers the line voltage.  Tr. 255-56.

217. Momentaries are characterized as a brief period of time without power.  Tr. 257.

218. Buried cables have a limited life.  It is exposed to physical demands, insulation breakdown and expensive to install.  When they fail the time to find and repair the problem is enormous compared to an overhead problem.  Tr. 260.

219. Met-Ed requires that a customer who orders a trench have it screened either with sand or small backfill smaller than a quarter of an inch.  Tr. 261.

220. Mr. Ward had no knowledge of any federal recommendations to install underground versus overhead.  Tr. 261.

221. Underground cable might have a life span of 30 years and overhead wiring may be installed close to 100 years.  Tr. 261.

222. Overhead wiring generally is not insulated; the air is used as insulation.  Tr. 261-62.

223. Mr. Ward’s visual inspection of the wires did not show corrosion.  Tr. 262.

224. The clearance concerns indicated to the Company were the lines that went out along the driveway of Mr. O’Toole’s property.  The last stand was higher than the rest of the wiring that was measured; so the Company indicated no clearance issues there.  Tr. 270-71 and Met-Ed Exhibit SW-4.

225. The Company is required by law to serve residential houses in a development of five or more lots with underground service.  Tr. 274.

226. Mr. Christopher Wehr, a senior analyst in the rates and regulatory affairs department of Met-Ed testified to the tariff use related to Mr. O’Toole’s Complaint.  Tr. 277-78.

227. Met-Ed Exhibit CW-1 is a tariff related to the service of the Company under line extensions.  It contains the applicable rates that the customers pay.  Tr. 278-79.

228. Rule Seven contains provisions for line extensions for a single family residence, non-residential line extensions and temporary service in addition to service upgrades and locations.  Tr. 279 and Met-Ed Exhibit CW-1.

229. Rule Seven section C addresses the relocation and modification of facilities.  Tr. 279 and Met-Ed Exhibit CW-1.

230. Rule Seven section C states that if a line extension or any other requests that results in an expansion of the Company’s facilities, an increase in the Company’s facilities, construction of a system upgrade or any system change to or any system change to or modification of the Company’s electric system, the customer shall pay all costs associated with this work.  The section also further defines the Company and customer obligations.  Tr. 280 and Met-Ed Exhibit CW-1.

231. The Company has a metering service handbook, which have pages relevant to the request for a 400 amp or 600 amp service installations.  Tr. 280 and Met-Ed Exhibit CW-2.

232. The Company needs to look at the request for a service upgrade and evaluate the meter request and determine what is needed.  The Company also provides an estimate for the cost of the upgrade.  Tr. 280.

233. The Company’s handbook on upgrades of service describes the use of customer service, the specifics related to the inspections and further details regarding the obligations for the customer.  It also defines the requirements for underground service trenching.  Tr. 281.

234. The customer’s obligations for a service upgrade relevant to Mr. O’Toole’s Complaint are to make the request and pay the direct utility costs associated with the upgrade in addition to service related requests.  Tr. 282.

235. For a 400 amp service and 600 amp service upgrades Mr. O’Toole would need to provide the trenching, the screening, the backfilling, inspections and the associated conduit.  Tr. 282.

236. For the 400 amp service Mr. O’Toole would also need to provide the meter base and associated service wiring.  Greater than 400 amp service the Company cannot feed direct meters so the service requires the installation of some additional equipment, i.e. the cap which houses the current transformer to be installed by the customer. With a 400 amp service the Company provides the service wire at a cost to the customer; however, with 600 amp service it is the customer’s obligation to provide and install the service wiring required.  Tr. 283‑83.

237. Any costs associated with switching a transformer are allocated as direct costs for that job and are the responsibility of the customer to pay.  Tr. 283.

238. The current version of Rule Seven of the Company’s tariff took effect April 12, 2002, and was in effect when Met-Ed spoke with Mr. O’Toole in September 2002.  Tr. 283.

239. Mr. Wehr testified that Met-Ed complied with Rule Seven of its tariff regarding service amperage upgrade with Mr. O’Toole.  Tr. 283.

240. Met-Ed tariffs define the rules, regulations, rates, terms or provisions of service and follow guidelines from the PUC.  Tr. 285.

241. Met-Ed’s electric service tariff was approved by the Commission.  Tr. 286.

242. The restructuring impacted customer rates through legislation that broke up the sole provider of electricity so that other generators can now sell their generation to the Company’s retail customers.  The companies selling electricity to retail customers have capped their rates until some agreed time period.  Tr. 286.

243.  Met-Ed’s rates are still capped.  Tr. 286.

244. A residential dwelling typically has one-amp service for non-electric as primary resource, and 200 amp service for dwelling with electric heat.  Tr. 286-87.

245.  Mr. Wehr’s opinion is that it would not be appropriate for the Company to agree to a service upgrade request by Mr. O’Toole of anywhere from 800 amps to 2,000 amps because it seems excessive.  Tr. 287.

246. If the Company were to provide the service upgrade request of the magnitude solicited by Mr. O’Toole, Met-Ed would require the obligations under Rule Seven and the Company’s metering service handbook and some additional requirements for larger service, current transformers and possible additional plans.  Tr. 287.

247. For primary residential customers the taxes for a Met-Ed customer are the state tax and the customer surcharge, which is a result of the new budget passed in Pennsylvania and is established in base rates.  Tr. 288.

248. The tax is not a fixed tax.  Tr. 288.

249. The Company must inform the Commission and get approved a tax change.  Tr. 288.

250. Sometimes utility companies are directed to change the customer surcharge as a result of a state tax law change but the changes do not occur monthly.  Tr. 290-92. 

DISCUSSION
As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

There are seven (7) issues raised by the parties in controversy during the proceeding.  The seven issues are: (1) Complainant experienced fluctuations of electric power to his property and appliances turning on and off and Complainant contended that these unreasonable occurrences demonstrate inadequate service by the Company; (2) Complainant alleged he was billed erroneously, that he was billed for more electricity than he consumed, and that rates have doubled since Met-Ed, though it wholly-owned subsidiaries, has undercut the rates of independent companies so that rates are now controlled by Met-Ed; (3) Complainant alleged that the transformer servicing his property is antiquated and inadequate for reasonable electric service; (4) Complainant contended that the distribution lines to his home unduly sag and are inadequate for proper and reasonable electric service; (5) the amount of power provided to Complainant’s property at 200 amps is insufficient for adequate service; (6) Met-Ed’s retail tariff for service upgrades needs to be in plain language understandable by a ratepayer, Complainant alleged the tariff is not understandable in its current form; and (7) Met-Ed’s customer service interfacing with the customer over the telephone is inadequate.  I will address each allegation in seriatim.

Power fluctuations to property

Mr. O’Toole alleged on various occasions his property would experience televisions, ceiling fans and computers turning on and off.  (Tr. 56-61).  Complainant also alleged excessive voltage fluctuations to a maximum of 142 volts after his meter was replaced.  (Tr. 55). Mr. O’Toole believes that the source if that the Company is providing power through frequency modulation.

The appliances turning on and off seem to all operate by remote control.  It is possible that a frequency signal from some other source is interfering with these appliances on the frequency of the remote control.
  It is also possible that the internal wiring within Mr. O’Toole’s property is faulty or insufficient gauge for the current capacity or frayed or not soundly grounded to cause these occurrences.  Although Mr. O’Toole tried to testify that the computer malfunctions were due to power surges, he did not bring in any documentation from the repair of his computer as evidence to support that notion.  Likewise, Mr. O’Toole’s explanation of the Company providing energy through frequency modulation was not substantiated by the experts in electricity or any treatise or documentation in electrical service.  Moreover, the experts in energy provided an explanation of inadequate or faulty internal wiring as rationale for Mr. O’Toole’s problems.  (Tr. 227).  

I do find persuasive the voltage fluctuations after Mr. O’Toole’s meter was replaced in May 2004.  Mr. O’Toole provided evidence of voltage readings in October (I assume 2004) that are from 128 volts to 142 volts.  The Company rebutted this testimony through Met-Ed Exhibit SW-7 stating that the tolerance for voltage was 120 volts ±5% (114-126 volts) and investigation documentation at Met-Ed Exhibits SW-8 through SW-10.  I do not find the Company’s documentation to adequately rebut the premise of high voltage.  The time periods Complainant addressed are vastly different from those addressed by the Company.  The Company’s SW-7 Exhibit is a time period in January 2001 to February 2001.  The Complainant experienced fluctuations in 2004.  Moreover, the Company’s own exhibit for May 2004 at SW-9 has voltage at 124 volts, which is at the high end of the tolerance.  Even if Complainant had high voltage problems in October 2003 instead of October 2004, Respondent has not submitted record evidence to rebut the problem.  

Mr. O’Toole did not show by the evidence of record that Met-Ed was the source of the malfunctions of his remote controlled appliances in his home.  However, I do find evidence of high voltage to Mr. O’Toole’s residence.  The voltage readings that Mr. O’Toole experienced in October 2004 are well outside of the tolerances that the Company identified for voltage.  Furthermore, the Company’s evidence of voltage delivered within the tolerances is not addressing the appropriate time period. 

However, I do not find that a civil penalty is an appropriate remedy in this matter.  Mr. O’Toole’s Complaint at the time written could not have possibly included instances in October 2004 because the Complaint preceded that time frame.  Furthermore, the occurrences just preceded the hearing date; the Company had not been given a chance to respond.  

I find it equitable to request that the Company should again record voltage at Mr. O’Toole’s residence for a thirty (30) day period providing the results to Mr. O’Toole and the Commission.  The Company will report to the Commission and Mr. O’Toole based on the results of the thirty day period the appropriate action it will take.  The Company should continue any other actions ordered by the Commission at Docket No. I-00040102
 it deems appropriate to address this problem.

Alleged erroneous billing

Complainant alleged that he has received no explanation for charges within his bill and alleged duplicate verbiage on the bill (Tr. 20).  Complainant also alleged his rates have doubled since Met-Ed through its wholly-owned subsidiaries, have controlled the electrical service to the detriment of independent companies and his transition fee equals his service fee (Tr. 94-95).  Lastly, Mr. O’Toole stated that he does not use all of the equipment that he owns; and just because he has the potential for an amount of electric use doesn’t mean that he in fact uses that amount.

When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court has recently interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Commw., 2001).

No copies of a bill were offered for introduction into evidence by Complainant.  No specific time frames were provided as to when the erroneous billing occurred.  No specifics as to what were alleged to be duplicative charges or unclear descriptions on the bill were presented.  Mr. O’Toole raised instances when he telephoned the Company to inquire about issues relating to his service, but these exchanges were not specific to erroneous billing; they were put forth to demonstrate the treatment he received at the expense of the Company.  

It may be true that Mr. O’Toole’s bills have doubled since Met-Ed’s wholly-owned subsidiaries have delivered electric service, however, the evidence of record does not show that such an occurrence is a violation to any Commission regulation, statute or order.  Mr. O’Toole offered no bills showing the time frames he is comparing, no evidence that the rates are unreasonable or improper or unjust, and critically no evidence that Met-Ed’s actions have violated any Commission regulation, law or order that is presently in effect.  

Mr. O’Toole alleged that he very well could have the potential to use the amount of energy that he is billed, but that does not mean that he did indeed consume that amount of energy.  Mr. O’Toole stated that he has seven televisions but he can only watch one at a time; that he has three and a half rooms in his two-story farmhouse but can only be in one at a time; that he is the only occupant of his home; that he is rarely home except to sleep; and that he uses minimal lighting in his home.  However, Mr. O’Toole has three refrigerators, an under-the-counter refrigerator, a dehumidifier, several VCRs and video cameras.  Met-Ed’s expert found that Complainant had the potential to use the energy registered on his meter.  Additionally, BCS concluded after a March 20, 2003 on-site visit that Complainant had the potential to use the electricity that he was billed.

I find that Mr. O’Toole’s testimony is inconsistent and contradictory regarding his electrical usage.  He stated that he is rarely home except to sleep (Tr. 80-81), but then stated that he is usually home to observe the meter reader so the actions of the meter reader are not hearsay (Tr. 49-50).  He stated that he used outdoor electricity for outdoor Christmas lights (Tr. 69), but then stated that he does not have Christmas lights because he does not have exterior outlets (Tr. 77-78).  Mr. O’Toole testified to average use of multiple appliances but does not provide any documentation of this published information for evidence.  (Tr. 79-80).  Mr. O’Toole seems to have motion sensors both within and without his home.  Although the items do not draw the same about of power when they are off compared to when they are on, they still consume energy to detect motion.  Complainant’s own testimony regarding wiring of both the interior and exterior of his residence was 
not considered in Complainant’s analysis of his daily consumption of power.  Mr. O’Toole filed his Complaint in July 2003.  He complained about his billed usage being high.  However, Mr. O’Toole has consistency with daily power consumption in the thirty to forty kilowatt range barring overestimates from October 2004 to October 2002.  See Met-Ed Exhibit RS-1 Amended.  Mr. O’Toole does not provide a period for when he believed he was billed erroneously and the record does not reveal when his wife no longer occupied his residence.  The Company expert and the BCS after an on-site visit independently concluded Complainant had the potential to use the energy for which he was billed.  Lastly, although Mr. O’Toole stated that he never agreed to any payment arrangement, the Company evidence of a BCS decision dated April 7, 2003, at case number 1331170 is substantial evidence to the contrary (Tr.115-16).

I cannot find that Mr. O’Toole through record evidence satisfied his burden of proof that he was billed erroneous or his bills were high.  Complainant’s inconsistent testimony and the record evidence contrary to supporting Complainant’s claims are detrimental.  The record evidence does not sustain proof of erroneous billing.   

A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, they are required to make a catch-up payment.  A catch up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Charles Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994; Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.  However, this payment may be mitigated or waived if the customer is able to show that there has been a significant change in his/her financial situation since the informal BCS decision was issued.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z‑00248730, Cassulli and Howard v. The Peoples Natural Gas Company, Opinion and Order entered August 26, 1997 at Docket No. C-00968351.



The most recent, informal BCS decision was issued in this case on April 7, 2003, at BCS Case No. 1331170.  That informal decision directed Mr. O’Toole to pay his current bills plus $15.00 monthly towards the arrearage beginning May 2003.  This decision should be modified consistent with Moeller, supra, requiring Complainant to pay budget instead of current bills plus $15.00 monthly towards the arrearage.  

Since the informal BCS decision was issued, Complainant has made two payments—August 7, 2003, in the amount of $301.00 and April 16, 2004, in the amount of $665.00. Met-Ed Exhibit RS-1 Amended.  Complainant has not paid consistent with the BCS decision.  

Mr. O’Toole did not present any testimony indicating that his financial situation has changed since the BCS informal decision was issued; therefore, a catch-up amount is due and owing.  The Company did not provide the calculation for the catch-up amount as record evidence.  The Company represented that the catch-up amount owed by Mr. O’Toole is $752.02, which is the amount owed by Mr. O’Toole for billed electric service since May 2003 subtracted by $966.00, the sum of the two payments made by Mr. O’Toole since May 2003.  Thus, for consumption of electric service from May 2003 through October 2004 a sum of $752.02 is owed.  Consistent with Stammel, supra, Complainant is to pay a catch-up payment for any amounts billed but not paid by issuance of a Final Order.  

Within fifteen (15) days of the entry of the Final Commission Order, Met-Ed shall issue a bill to Mr. O’Toole in an amount equal to all amounts owed for consumption but not paid since the BCS informal decision.  This bill shall be calculated using budget billing and shall include any unpaid portion of the BCS ordered lump sum.  Mr. O’Toole shall be directed to pay this amount within thirty (30) days of issue thereof and then pay his monthly budget bills plus fifteen dollars ($15) per month toward his overdue account balance.  See Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104.

Alleged antiquated transformer to property 

Mr. O’Toole requested that the current transformer to his property be replaced with an up-to-date transformer.  In Mr. O’Toole’s opinion the transformer is old and should be replaced.  

Mr. O’Toole is not an expert in the electrical field and has never testified as such.  Mr. O’Toole brought no evidence to support his assertions that the transformer at his property is inadequate and not performing properly.  Mr. O’Toole testified that a fuse in the transformer popped but the Company did replace it.  Nothing in the record supports that the transformer is impeding adequate service to Complainant’s property.  Furthermore, the age of the transformer does not translate to malfunctioning equipment.  The Company’s expert testified that Mr. O’Toole’s transformer was manufactured in 1963 and the same type fuses in that transformer are installed today for use.  Even the testimony of Mr. O’Toole does not show that the transformer is not properly providing service.  Consequently, I find the allegation irrelevant.

Alleged sagging transmission lines as cause for inadequate service

Mr. O’Toole alleged that aerial cables sag, are corroded, give off radial static electric charges, the wires are too close in proximity causing electric charges to his home, are damaged and useless (Tr. 46).  

Mr. O’Toole is not an electrician or an expert in the electrical field.  Mr. O’Toole did not provide any documentation as to tolerances for the clearances of the aerial wiring or distribution of Met-Ed’s facilities.  Mr. O’Toole did not provide any independent electrical standard or treatise to offer as documentation as to the inadequacy of the aerial wiring. 

The Company provided a table 232 from the NESC that covers vertical clearances of wires and cables and demonstrated that the wiring to Mr. O’Toole’s property are within the clearances provided by the national standard  (Met-Ed Exhibits SW-4, SW-5 and Tr. 215-17).  Met-Ed’s expert testified that the industry standard is to have the service provided by overhead lines and Met-Ed has inspected the relevant wire clearances along Mr. O’Toole’s property and finding the clearances to be in compliance with current guidelines (Tr. 214 and 234).

I cannot find that Complainant has satisfied his burden of proof.  Mr. O’Toole did not provide sufficient record evidence to support his allegations.  Furthermore, the record does not support that the Company violated any Commission regulation, statute or order or any federal regulation, statute or order pertinent to this issue.

Amperage service to the property inadequate

Mr. O’Toole has requested amperage to his property of no less than 800 to 2000 amps to service additional building sites on his farm property (Tr. 29).  Mr. O’Toole qualifies his request as asking for 800 amps to his particular home, but for the transformer to be of higher amperage because two other homesteads can be built and 800 amps in his opinion will be inadequate to service the two additional homesteads (Tr. 29).  Complainant contends there exists a federal recommendation to bury cable instead of providing overhead power lines because of the hazards of radiation to the public (Tr. 30). 

Mr. O’Toole does not provide permits or architectural plans or other evidence to show that confirmed intent and responsible certainty to build two additional homesteads on his property.  Mr. O’Toole does not reference the particular federal code, either statute or regulation or any documentation that states a preference to bury cable versus overhead aerial cable and the particular circumstances to enforce the recommendation.  Mr. O’Toole stated that his current amperage is inadequate and will be inadequate in ten years, but Mr. O’Toole is not an electrician or an expert in the electrical field.  Mr. O’Toole has not provided any documentation to demonstrate that his current amperage is insufficient service for his residence as it exists.  Mr. O’Toole acknowledges that the amperage service can be increased but does not believe if the request is granted, that he should pay for the request.  

The Company states, through its experts, that it is not aware of any federal recommendation or preference for buried cable versus aerial cable.  The Company provides reasons such as less labor costs, more durability, less natural corrosion, why aerial cable is preferable to buried cable.  The Company cites Commission regulations pertinent to buried cable.  52 Pa. Code §§ 57.81 – 51.88.  I do not find these Commission regulations relevant for mandating buried cable to be provided by the Company in this instance.  The Company complied with Rule Seven of its tariff reading service amperage upgrade with Mr. O’Toole.  Typically, a residential customer has a 200 amp service for a dwelling with electric heat (Tr. 286-87).

I cannot find that Complainant has satisfied his burden of proof.  Furthermore, the record does not support that the Company violated any Commission regulation, statute or order or any federal regulation, statute or order pertinent to this issue.  

Understandable Tariff Language 

Mr. O’Toole claimed that the public is entitled to logical and simplified every day language used on their bill.  He also asserted that the known average of the reading level of the American population is fifth grade, so that a bill should be written to be comprehended by a fifth grader.  He alleged that the tariffs are miserable with verbiage that is frequently contradictory.

Mr. O’Toole through his testimony only provides one specific example of his generalities against the language of the bill and retail tariff of Met-Ed.  Mr. O’Toole stated that his bill reads tax and a figure is presented, but then later the same bill says tax and another figure is presented, and a little later a third figure is presented on the bill.  Mr. O’Toole requested an explanation that was not provided.  (Tr. 27).  Mr. O’Toole never presented any bill or tariff of the Company into evidence as an example of his allegations.   

The Company’s witness testified that Met-Ed’s tariffs define the rules, regulations, rates, terms or provision of service and follow guidelines of the PUC.  Met-Ed’s electric service tariff was approved by the Commission (Tr. 286).

I cannot find that Complainant has satisfied his burden of proof.  Mr. O’Toole did not provide sufficient record evidence to support his allegations.  Furthermore, the record does not support that the Company violated any Commission regulation, statute or order or any federal regulation, statute or order pertinent to this issue.  

Customer Service alleged inadequate

Mr. O’Toole alleged that Met-Ed’s customer service is inadequate (Tr. 28). Complainant finds it insulting for the Company to refer to a customer by their first name (Tr. 38).  Complainant had had the Company representative not identify themselves when speaking with him as a customer.  The Company representatives have disconnected a telephone call when asked to identify themselves or for a supervisor (Tr. 36-38).

The Company witnesses that interfaced with Mr. O’Toole stated they have acted in a professional manner and have not hung up on the phone on Mr. O’Toole.  

Mr. O’Toole does not provide dates or times when these customer service incidences occurred.  Mr. O’Toole provides generalities only.  From observations of Mr. O’Toole during the hearing, Mr. O’Toole is prone to provoke impatience and he demonstrated inappropriate behavior when he got frustrated.  

Service is “used in the broadest sense and most inclusive sense” of the word in the Commission’s statute.  66 Pa. C.S. § 102.  Inappropriate and unreasonable treatment to customers can be interpreted as inadequate service in keeping with the statute.  Providing inadequate service to a customer is a violation of Commission statute.  66 Pa. C.S. § 1501.  

I find it appropriate to caution Met-Ed to cease and desist from behavior that is not professional toward its customers.  I also take judicial notice that call center improvements are an outgrowth of the settlement at Docket No. I-00040102.  I encourage Met-Ed to continue those actions it deems appropriate from Docket No. I-00040102 to address customer service issues.   

Upon complaint by a customer, the customer must prove by a preponderance of the evidence that the involved public utility has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  Cf., West Penn Power Co. v. PA Public Utility Comm’n, 84 Pa. Commw. 157, 478 A.2d 947 (1984).  See, also, 66 Pa. C.S. §701.  When the customer has failed to bear this burden of proof, the Commission does not have the authority to require any action by the utility nor to impose a civil penalty upon the utility.

In this case, with the exception of high voltage service to his property, and inadequate customer service, Complainant failed to bear his burden of proof.  The Complaint must be dismissed on all other grounds.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
When a complainant fails to prove that the respondent public utility has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, the Commission does not have the authority to require any action by the utility nor to impose a civil penalty upon the utility.

6.
The Complainant proved that Respondent provided inadequate customer service and voltage service, in October 2004, in violation of 66 Pa. C.S. § 1501.

7.
On all other grounds, the Complainant failed to prove by a preponderance of the evidence that respondent has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

8.
Mr. O’Toole failed to sustain his burden that he did not develop a payment arrangement dated April 7, 2003, at BCS Case number 1331170.

9.
Mr. O’Toole failed to sustain his burden to prove that his financial situation has changes since the most recent BCS decision was issued on April 7, 2003.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Edward T. O’Toole against Metropolitan Edison Company at Docket No. C-20030854 is granted in part and dismissed in part.

2.
That the Complaint is sustained regarding high voltage service to Mr. O’Toole as inadequate service.

3.
That Metropolitan Edison Company shall record the voltage at Mr. O’Toole’s residence for a period of thirty (30) days, shall review the recorded voltage data, take appropriate steps based on the data, and report the data and its actions to the Commission’s Bureau of Fixed Utilities, Energy Division and the Complainant.
4.
That within fifteen (15) days of the entry of the Final Commission Order, Metropolitan Edison Company shall issue a bill to Mr. O’Toole in an amount equal to the sum of all amounts owed for consumption but not paid as required by the informal BCS decision issued April 7, 2003, at BCS Case No. 1331170 and modified by this Order.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994 and Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104.
5.
That Mr. O’Toole shall pay Metropolitan Edison Company, an amount equal to the bill issued pursuant to Ordering Paragraph 4 within thirty (30) days of receipt thereof and pay, on or before the monthly billing due date, his budget bill due plus $15 per month towards his overdue account balance.

6.
That as long as Mr. O’Toole keeps the payment schedule stated in this order, Metropolitan Edison Corporation shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payment or finance charges against his account.

7.
If Mr. O’Toole does not keep the payment schedule stated in this order, Metropolitan Edison is authorized to suspend or terminate his utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

8. 
That the Complaint is sustained regarding inadequate service through customer service.

9.
That Metropolitan Edison Company shall cease and desist from any non-professional conduct with its customers.

10.
That the Complaint is dismissed on all other issues.

Date: January 19, 2005

















Angela T. Jones








Administrative Law Judge

� 	ALJ Schnierle also found that Mr. O’Toole’s response to the Preliminary Motion expanded the Complaint adding claims that the line to his residence is sagging and that he is served by an inadequate transformer.


� 	I also received this request by electronic mail from Company counsel.


� 	It has recently been revealed that some garage doors that operate by remote control can be interfered with by a frequency used by U.S. military operation.  The same premise is possible in this situation.  Perhaps this is what Mr. O’Toole was indicating with the frequency modulation reference.  


� 	Investigation regarding Metropolitan Edison Company’s, Pennsylvania Electric Company’s and Pennsylvania Power Company’s Reliability Performance, et al., entered Order, November 4, 2004. 
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