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HISTORY OF THE PROCEEDING


On June 18, 2004, Elisa Rodriguez (Complainant or Customer) filed a formal Complaint against the UGI Utilities, Inc. -- Gas Division (Company or Utility).  Ms. Rodriguez alleged that she had no income and could not pay her gas bills.



By letter dated August 12, 2004, Utility filed an Answer and New Matter to Customer's Complaint which denied the material allegations of the Complaint.



A telephonic hearing on the Complaint was held on November 22, 2004, pursuant to the regulation of the Pennsylvania Public Utility Commission (Commission) at 52 Pa. Code §56.174.  After receiving notice of the hearing, Complainant failed to supply a working telephone number.  The number listed in her Complaint was disconnected.  Ms. Rodriguez did not appear.  Utility was represented at the hearing by legal counsel and one witness.



Utility moved to dismiss the Complaint for failure to prosecute.  The motion will be granted below.



The testimony was taped.  No party filed a brief.  The record was closed on November 22, 2004.

FINDINGS OF FACT



1.
When the Complaint was filed, Ms. Rodriguez resided at 324 East Hamilton Street, Allentown, Pennsylvania and received residential gas service from Utility until November 19, 2004.



2.
Ms. Rodriguez was the billing responsible customer.  



3.
By Notice dated October 21, 2004, the Office of Administrative Law Judge notified the parties that a hearing would be held by telephone on November 22, 2004.  The October 21 Notice contained the same telephone number for Customer as was listed on her Complaint and a direction to provide an updated number before the hearing, if needed.




4.
A Prehearing Order, dated October 18, 2004, from the undersigned noted that a hearing was scheduled by telephone on November 22, 2004.



5.
The Notice and the Prehearing Order directed to Complainant were not returned to the Commission.



6.
In response to the request of Ms. Rodriguez, UGI terminated gas service to her residence on November 19, 2004.


7.
At the time of hearing, the balance due for Complainant's account was $610.74.  However, because the account had been terminated on the previous Friday, the final balance was not available.


8. 
At the time of hearing, UGI wanted the entire balance paid.



9.
At the time of hearing, Ms. Rodriguez was not a UGI customer.



12.
Complainant provided no explanation for her unexcused absence.

DISCUSSION


The formal Complaint of Elisa Rodriguez alleged that she had no income and that she could not pay her gas bills. 



As the Complainant seeking affirmative relief from the Commission, Complainant had the burden of proving the Complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Public Utility Code, 66 Pa. C.S. §332(a).  Her failure to attend the hearing made it impossible for her to carry her burden of proof. 


Ordinarily, Commission decisions require the customer to make payments according to the previous Bureau of Consumer Services Decision while he or she requests a change in the BCS plan.  If the customer fails to pay according to the BCS plan without some very good reason, the Commission requires the customer to make a lump sum catch-up payment before the payment plan can be changed.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z-00248730 (Slip Op.).  In this instance, Ms. Rodriguez had chosen to terminate her gas service and, accordingly, was not a customer at the time of the hearing.  With this in mind, I note that Commission precedent requires me to order the entire amount of the final bill due and payable upon entry of the final Commission order.  See: French v. West Penn Power Co., C-00970856 (Order entered 4/16/98).  The only reason that the total amount of the final bill for the account was not identified on the record was that the account was voluntarily closed on Friday and the hearing was held on Monday.  


As noted above, Ms. Rodriguez did not appear at the hearing.  My review of the record indicated that she received notice of the hearing from at least two sources, the Notice of Hearing and my Prehearing Order.  In addition, I find that she did not offer any excuse for her absence.  Under these circumstances, I find that the motion to dismiss for failure to prosecute should be granted with prejudice.  52 Pa. Code §5.245.  DeAngelo v. PG Energy Co., Inc., C‑00968276 (Order entered 8/26/97).
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  Public Utility Code, 66 Pa. C.S. §701.



2.
As the Complainant, Ms. Rodriguez had the burden of proof and did not carry it.  66 Pa. C.S. §332(a).



3.
A Customer is responsible for paying for service provided under the Customer's Utility account.  52 Pa. Code §56.2.



4.
Utility has not violated any provision of the Public Utility Code, any Commission order or any Commission regulation.



5.
Where the Complainant is no longer utility customers, the Complaint should be dismissed for failure to prosecute, not for lack of Commission jurisdiction.  The BCS determination need not be adopted, but the entire amount is due and payable immediately upon entry of the final Commission order. See, French v. West Penn Power Co., C-00970856 (entered April 16, 1998).  


6.
Absent some evidence to the contrary, there is a presumption that notice sent by regular mail to the correct address has been received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584, (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 449 A.2d 658 (1982); Shafer v. A.I.T.S., Inc., 285 Pa. Superior Ct. 490, 428 A.2d 152 (1981); Christie v. Open Pantry Food Marts, Inc. of Delaware Valley, 237 Pa. Superior Ct. 243, 352 A.2d 165 (1975).



7.
If after receiving notice of a hearing the complainant fails to appear, the complaint may be dismissed for failure to prosecute with prejudice.  52 Pa. Code §5.245.  DeAngelo v. PG Energy Co., Inc., C‑00968276 (Order entered 8/26/97).
ORDER


NOW THEREFORE, 


IT IS ORDERED:



1.
That the motion to dismiss for failure to prosecute of UGI Utilities, Inc. -- Gas Division is hereby granted.



2.
That within thirty days of entry of the Final Commission Order, UGI Utilities, Inc. -- Gas Division shall bill Elisa Rodriguez for the total amount of her final bill.


3.
That the Complaint of Elisa Rodriguez versus UGI Utilities, Inc. -- Gas Division at Docket No. C-20043216 is hereby dismissed with prejudice, and the record marked closed.

DATED:
November 22, 2004

















Louis G. Cocheres








Administrative Law Judge
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