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HISTORY OF THE PROCEEDING


On March 26, 2004, Jeannette H. Oakley (Oakley or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against the Philadelphia Gas Works (PGW or respondent) which alleged that on August 28, 2003, PGW, using a locksmith, had gained entry to her property and restrained her dog.  She complained that PGW had refused to explain the circumstances to her satisfaction.  In her Prayer for Relief, she wanted the Commission to order PGW to pay for the repair to her door.  Although not stated in the Complaint, the Complaint is an untimely appeal of a decision issued by the Commission’s Bureau of Consumer Services at #1491269 on October 2, 2003, which had verbally denied her informal complaint.


On May 11, 2004, then Chief Administrative Law Judge Robert Christianson, by Interim Order Setting Resolution Conference, assigned a mediator and directed that a settlement conference be held on or before June 18, 2004.   


On May 19, 2004, PGW filed an Answer which denied the material averments of the Complaint and explained that on August 28, 2003, PGW had recorded a high gas reading at the intersection of 71st and Paschall Streets.  PGW obtained a locksmith to gain entry to the service address.  Since there was a dog at the property, PGW obtained the assistance of Animal Control in restraining the animal.  PGW further explained that both its Customer Review Unit and Risk Management Department have contacted complainant in an attempt to resolve the matter.  Attached to the Answer as Exhibit A was a printout of the Contact Screen notes which explained the incident in more detail:  “It is PGW’s position that there was a leak at the intersection of 71st Street and Paschall Avenue on August 28, 2003.  Ms. Oakley’s home is a corner property that was included in the safety survey performed in accordance with the leak that was found.  When the serviceman visited the property, he contacted Animal Control of Philadelphia who assisted him in constraining the dog while the serviceman performed his needed functions in making sure the property was safe.  Animal Control put a muzzle on the dog and found him to be calm and replaced it with a regular leash.  Animal Control stayed in contact with the dog until all the safety checks were completed and the property was locked.  A locksmith will be sent to Ms. Oakley’s property in the near future.”


By letter dated June 17, 2004, PGW explained that it had been unable to contact Ms. Oakley (the telephone number listed in the Complaint and Interim Order had been changed to an unpublished number) and requested an extension of time to comply with the Interim Order.  This apparently was granted, as by letter dated July 2, 2004, PGW explained that a settlement conference had been arranged, that complainant had met at PGW but became “hostile” and left.  PGW therefore requested that a hearing be scheduled.


By Telephone Hearing Notice dated August 5, 2004, a telephonic hearing was scheduled for October 21, 2004 and the matter was assigned to me.  In accordance with my usual practice, on August 11, 2004, I issued a Prehearing Order directing the parties to comply with certain procedural requirements. Since it appeared that Ms. Oakley was requesting damages, I also sent her a letter which explained in detail the parameters of the Commission’s jurisdiction and explained to her that the Commission is not empowered to award damages.


By cover letter dated October 14, 2004, PGW submitted seven premarked exhibits for use at the hearing.  No exhibits were submitted by the complainant.


The telephonic hearing convened as scheduled at 1:00 pm. on October 21, 2004.  Although I gave them an opportunity to do so, the parties were unable to resolve the matter.  Both complainant and respondent participated in the hearing.  Complainant testified.  Respondent presented the testimony of two witnesses, and introduced six exhibits (PGW Exhs. A, B, C, D, E, and F) into the record.


The record, consisting of a transcript of 56 pages and PGW Exhs. A, C, D, E, and F, closed at the end of the hearing on October 21, 2004.  As explained in more detail below, there can be no question that the Complaint should not be sustained.  First, the Commission has no jurisdiction to award damages, if that is actually the relief being sought.  Second, there is no evidence whatsoever that PGW acted improperly in any way, or that it violated the Public Utility Code or any regulation or order of the Commission.  Indeed, the record establishes that PGW made extensive and commendable efforts – both at the time of the incident and before and at the hearing – to address Ms. Oakley’s concerns.

FINDINGS OF FACT



1.
The complainant in this proceeding is Jeanette H. Oakley, who testified that she resides at 7048 Paschall Avenue, Philadelphia, PA 19142.



2.
The respondent in this proceeding is the Philadelphia Gas Works.



3.
JEANETTE OAKLEY testified that:

A.
When she came home from work one day, she found a PGW card on her coffee table, a message from PGW on her telephone answering machine and her dog acting “strange.”  Tr. 15. 

B.
She called the telephone number on the card the next morning and spoke to someone in PGW’s Risk Management Department.  Tr. 15-16.

C.
Her dog, an elderly American Staffordshire pit bull, was “traumatized” and had to be euthanized, for “a number of reasons.”  Tr. 16, 18.
D.
Her lock was broken.  Although she had been told by someone at PGW that a locksmith would be sent to repair it, no one ever came.  A locksmith did come out eventually.  Tr. 16-17.

E.
Although she had been told by someone at PGW that a police officer must accompany any PGW repair person on forced entries, there was no police report regarding the entry onto her property.  Tr. 18.

F.
PGW broke the lock on her door when they “jimmied” it.  She replaced the handle, but the lock on the door costs “like $300.00” to repair or fix.  “I asked them to fix the lock.  I wasn’t asking for anything unreasonable.”  Tr. 20.
G.
When asked what relief she wanted, she stated that she wanted PGW to replace the lock, and to give her an explanation of what they did.  Tr. 21-22.



4.
SONYA McCLEES testified that:

A.
She is a Claims and Litigation Specialist in PGW’s Claims Department and has been employed there for 23 years.  Tr. 24.

B.
She identified PGW Exh. B, a written report (dated August 28, 2003) required to be completed in cases of forced entry.  This showed that on August 28, 2003, a serviceman by the name of Ralph Oglesby had reported that there had been a gas leak at the intersection of 71st and Paschall, that he had entered complainant’s property through the front door, that the police had been called, that Animal Control had also been called because of the presence of a dog, that no alarms were tripped, that a forced entry notice had been left, that there were no damages and that Al’s was the locksmith used.  Tr. 25-27.
C.
She identified PGW Exh. C, a receipt prepared by the Philadelphia Animal Care and Control Association in connection with the August 28, 2003 entry.  This report showed that on August 28, 2003 at 11:45 a.m., an agent had been dispatched to 7048 Paschall as the result of a call from PGW serviceman Ralph Oglesby.  She explained that it is standard procedure for PGW to call Animal Care and Control if there is an animal at a property, so that the service people do not get injured.   Tr. 27-28.
D.
She identified PGW Exh. D, “Philadelphia Gas Works Accident and Claim Report,” which had been filled out by Ralph Oglesby on August 28, 2003 in connection with the entry onto complainant’s property.  This indicated that there had been no property damage, that Al’s Lock Services had been used.  It contained the following:  “Had gas leak reading at intersection of 71st and Paschall Sts.  This house is on corner.  [Customer] has dog, so used Phila. Animal Care to take care of dog.  Left break in notice, foreman Sanchez on job.  Also left phone message at house.”  It had been reviewed by a field supervisor on August 28, 2003.  She explained that this report is prepared in all cases of forced entry, and that Mr. Sanchez had been at the property at the time of the entry.  Tr. 28, 30-.33.
E.
She spoke with Ms. Oakley when she called, right after the entry.  The witness explained the circumstances of the gas leak to her.  Ms. Oakley said that her dog was acting “strange” and that she would take it to a veterinarian.  Tr. 34.
F.
No claim for damages was ever submitted by complainant.  Ms. McClees noted that each report indicated that no damage had been done.  Tr. 34-35.
G.
She spoke with Mr. Oglesby, who confirmed to her that there had been no damage to complainant’s lock (the locksmith had had no problem in getting in or out), and that there had been no problem with the dog, who was old and “docile” and therefore was able to be put on a leash, rather than a muzzle.  Tr. 35.

H.
 She spoke with someone at Al’s Lock Services, who told her that there had been no problem with the lock, and that the lock had not been damaged.  Tr. 36.

I.
She spoke again to Ms. Oakley, and told her that, based on her investigation (the reports and the above conversations), she didn’t believe that there had been any damage done to complainant’s lock.  Despite that, she agreed to send a locksmith to Ms. Oakley’s property to look at the lock.  This was done on December 22, 2003.  The locksmith reported to her that there was no damage.  Tr. 36-38.
J.
She had never told complainant that the police were required to be present at every forced entry.  Rather, the police are notified.  It would be unreasonable and unsafe for a service person to have to wait for a police officer to appear while there was a gas leak that needed to be investigated immediately.  Tr. 40.

K.
When there is a gas leak at an intersection, it is important to check the closest homes to make sure no gas was getting into the houses.  Tr. 40-41.


5.
ANTHONY LANGFORD testified that:

A.
He is employed by PGW as a Customer Review Officer.  He has been employed in that position for 5 years, and has been employed by PGW for 19 years.  Tr. 44.
B.
He identified PGW Exh. A, which had been attached to PGW’s Answer.  Tr. 46.  This exhibit is a printout of the Contact Screen notes which explained the incident in more detail:  “It is PGW’s position that there was a leak at the intersection of 71st Street and Paschall Avenue on August 28, 2003.  Ms. Oakley’s home is a corner property that was included in the safety survey performed in accordance with the leak that was found.  When the serviceman visited the property, he contacted Animal Control of Philadelphia who assisted him in constraining the dog while the serviceman performed his needed functions in making sure the property was safe.  Animal Control put a muzzle on the dog and found him to be calm and replaced it with a regular leash.  Animal Control stayed in contact with the dog until all the safety checks were completed and the property was locked.  A locksmith will be sent to Ms. Oakley’s property in the near future.”   

C.
He identified PGW Exh. E, the company’s report to the Commission’s Informal Complaint Unit (Bureau of Consumer Services) in connection with the informal complaint filed by Ms. Oakley at #1491269.
   This report summarized Ms. Oakley’s informal complaint as:  “On August 28, 2003, [company] cut lock at customer’s property and traumatized her dog.  She has been unable to find out what the company did to the dog and most importantly why the [company] came out in the first place.  No one has been willing to provide an answer to these two questions.”  It repeated as the company’s position the same narrative as that contained in PGW Exh. A, describing the gas leak, safety survey and entry.  Tr. 46-47.
D.
He identified PGW Exh. F, the BCS decision at #1491269, dated October 23, 2003.  This indicated that the informal decision had been denied verbally, with the following resolution:  “Animal Control officer handled the dog . . . She said the dog is still sick. . . I told her that she can pursue the issue through the civil courts. . . Verbal close.”  The decision found no violation on the part of PGW.  Tr. 47.
DISCUSSION



The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600; 602(Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



The Public Utility Code requires that utilities “furnish and maintain adequate, efficient, safe, and reasonable service and facilities and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C. S. §1501.  Service is defined to include “any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities...in the performance of their duties under this part to their patrons, employees, other utilities and the public. . .”  66 Pa. C. S. §102.  (Emphases added).  



The two issues presented here are Ms. Oakley’s request for damages and her allegation that PGW failed to properly communicate with her.  As explained in more detail below, complainant did not establish a right to relief on either issue.  


With respect to the claim for damages, Ms. Oakley’s testimony changed throughout the course of the hearing.  First she requested that PGW reimburse her for the expense she incurred in replacing the lock on the door; later, she appeared to want PGW to reimburse her for the more expensive, original lock that had been replaced.  See, Tr. 52.


The uncontroverted evidence presented at the hearing was that complainant Oakley had failed to even submit a claim to PGW.  In the event she does so, PGW indicated that it would be willing to consider this request.  Mr. Stunder stated at Tr. 53:
Your Honor, if I may just - - - in the hopes of resolving this in some way, shape or form, but just for the record I did offer financial resolution and Ms. McClees in the Claims Department [is] authorized to make financial remunerations.  And she’s just indicated to me that if Ms. Oakley sends a bill for the $119 lock, we’ll look into it and, you know, potentially compensate her.  But we will investigate it further if she will send us the bill.  That’s the one thing that we, you know - - - that’s the one piece of evidence that she has or, did indeed fix it.  It doesn’t indicate that we broke it, but we’re still willing, if she sends the bill, to look into the matter and consider paying the bill if she would like us to do that.


Ms. Oakley’s response was, “No. I’m not going for that.  I want them to replace my lock.  They are lying and it’s like, that’s okay if I go all the way and it fails, that would be fine.  But they’re not --- this is not going to happen like that.  It all right. . .  This is all I ever wanted from the beginning.  You people take me through all of this, then you want to come back full circle to the same thing again?  Come on.  And $119?  The lock costs $300.  Replace my lock and I’ll be fine.  I don’t have a problem with anything else.”  Tr. 55-56.


As complainant Oakley was informed a number of times (both by BCS and myself), the Commission is not empowered to award damages.  I explained this in detail in a letter that I sent to Ms. Oakley dated August 11, 2004.  See, Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 630 A.2d 498 (Pa. Cmwlth. 1993); Fulton v. PECO Energy Company, Docket No. C-20016375, Commission Final Order entered August 27, 2002; and Dolman v. Penn Power & Light Co, 70 PaPUC 353 (1990).



While the Commission can find that inadequate service may have been rendered should complainant satisfy her burden of proof, the relief would not be any award to Ms. Oakley, but a civil penalty of up to $1,000 payable to the Commonwealth of Pennsylvania.  See, 66 Pa.C.S.A. §3301.  See, Wittik v. Commonwealth Telephone Company, Docket No. C-20030119, Commission Final Order entered October 21, 2003.  See also, Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Ostrov v. I.F.T., Inc., 402 Pa.Super. 87, 586 A.2d 409 (1991); Eleanore Zdziarski v. UGI Utilities, Inc. - Electric Division, Docket Number C-00014796, Opinion and Order adopted February 7, 2002, entered February 22, 2002.



Ms. Oakley did not establish that the service rendered was inadequate or unreasonable in any way.  It must be remembered that PGW was responding to an emergency gas leak.  When it determined that it was necessary to make a forced entry into Ms. Oakley’s property, it fully complied with the applicable procedures, all of which were designed to ensure that as little damage as possible occurred and that the resident was fully informed.  The service technician notified the police, he made arrangements for a qualified person to deal with the dog on the premises, he had a locksmith make the entry, he left several messages (a card and a telephone message) for Ms. Oakley, and a foreman was present at the property.  A number of reports were generated.  A PGW employee (Ms. McClees) had several conversations with Ms. Oakley, and even arranged for a locksmith to make a second visit to the property to see if there was any damage that had been caused by PGW.  Even at the hearing (and after), PGW was willing to consider Ms. Oakley’s claim for damages for the lock.
  There is certainly no evidence of record to support Ms. Oakley’s contention that PGW had refused to explain the circumstances to her, or had improperly refused any request for compensation.


There is also no evidence of record to support Ms. Oakley’s contention that PGW lied to her.  While it is not clear exactly what the basis of this belief is, I am assuming it derives from her statement that Ms. McClees told her that a police officer was required to be present in cases of forced entry.  She obviously misunderstood Ms. McClees’ statement that the police are notified.  It would not be reasonable for the company to have to wait for a police officer to appear before it investigates a serious safety threat such as a gas leak.



Based on the record, I am convinced that there was a gas leak at the intersection that needed to be investigated, that it was reasonable and in the public interest that Ms. Oakley’s property be included in the safety survey to ensure that there was no gas in the house.  I am further convinced that PGW followed its own procedures to ensure that as little damage as possible be done, and that it fully communicated with Ms. Oakley.  Thus, this case is unlike Maddox v. PECO Energy Company, Docket No. C-20016253, Commission Opinion and Order entered February 10, 2003, where the Commission determined that PECO had rendered inadequate service by failing to comply with its own procedures in terms of communicating with a customer.


While I can certainly understand that Ms. Oakley was upset when she returned home and found that her property had been entered, the fact is that there is not only no evidence of record to establish that PGW violated the Public Utility Code, the evidence amply sustains a finding that the service provided was adequate and reasonable.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
In a suit for damages, only if the particular expertise of the Commission is required, or where a question of uniform state-wide policy is implicated, should the courts defer, in the first instance, to jurisdiction in the Commission.

6.
The Commission lacks the power to award a complainant money damages.

7.
Complainant failed to sustain her burden of establishing that respondent PGW failed to render adequate, efficient, safe, and reasonable service as required by 66 Pa.C.S.A. §1501.
8.
Complainant did not prove that respondent violated any provision of the Public Utility Code, or any regulation promulgated by the Commission.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Jeannette H. Oakley against Philadelphia Gas Works at Docket Number C-20042701is denied; and 

2.
That the record at Docket Number C-20042701be marked closed.

	Date:
	November 23, 2004
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


�	This Complaint is an untimely appeal from the BCS decision.


�	It certainly is reasonable for PGW to request a receipt, if that is the problem for Ms. Oakley.  There is absolutely no evidence that PGW acted improperly or unreasonably in addressing Ms. Oakley’s oral request for reimbursement, especially since she never actually submitted a claim.
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