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I.
HISTORY OF THE PROCEEDING



This decision grants an application, which Blue & White USA, Inc., t/d/b/a Altoona USA & Transfer, (“Applicant” or “Blue & White”) filed with this Commission on May 23, 2003.  In this application, Blue & White seeks to obtain a certificate of public convenience for authority to begin to transport, as a common carrier by motor vehicle, persons upon call or demand in the county of Blair.  Notice of this application was published in the Pennsylvania Bulletin on July 19, 2003.  Protests were to be filed on or before August 11, 2003.  See, 52 Pa. Code §3.381(d).


Two certificated carriers possessing operating rights in conflict with at least a part of the authority Blue & White seeks in this application filed protests on July 30, 2003.  These Protestants are: Blair Cab, Inc. (“Blair Cab”) and Linda L. Pelton, t/d/b/a A‑1 Altoona Taxi (“A‑1 Taxi”), collectively the “Protestants.”  I issued a standard Prehearing Order on November 12, 2003 and an Interim Order pertaining to discovery matters on March 3, 2004.


Hearings were held in Pittsburgh on March 18, 2004, May 7, 2004 and June 11, 2004.  Legal counsel represented all parties.  These hearings generated 602 pages of notes of testimony.  The Applicant submitted four exhibits for the record.  The Protestants offered 11 exhibits and one cross-examination exhibit for admission into the record.  All parties filed main and reply briefs.  The record closed on September 8, 2004.
II.
FINDINGS OF FACT
A.
The Applicant

1. The Applicant is Blue & White USA, Inc., t/d/b/a Altoona USA & Transfer, which was incorporated in Pennsylvania in April 2003 (N.T. 196‑97).
2. The Applicant’s corporate officers are Vincent Velez, who is the president and owner of 600 shares of the corporation, Velez’s wife, Blanca Velez, who is the secretary/ treasurer and owner of 250 shares of the corporation, and Velez’s brother, Saturnino Serrano, who is the vice president and owner of 150 shares of the corporation (N.T. 197, 256‑58, 322).
3. Velez resides at 603 Rutgers Lane, Altoona, Pennsylvania; he has lived in Blair County for 18 years (N.T. 196, 199).

4. Velez is 58 years old and is currently unemployed, but he was a driver for Blair Cab, Inc. (“Blair Cab”) for 12 years until February 2003.  Before that, he worked as a custodian for the Altoona School District.  He was a stationary engineer at a state hospital on Staten Island, New York for 17 years, where he supervised 15 employees.  That job ended when the plant closed.  If this application is approved, he intends to devote full-time effort to running the Applicant’s business (N.T. 198‑200, 220, 254).

5. Besides the two Protestants, no other cab company operates in Blair County (N.T. 198‑99, 295).
6. Velez is a non-smoker.  He states that while driving for Blair Cab, he always kept his taxi clean and responded promptly to calls for service.  Customers would request Velez’s service from the dispatcher (N.T. 201).
7. To operate the proposed business, the Applicant purchased five Ford Crown Victoria automobiles for approximately $25,000 at state auction in July 2003 in Hershey, Pennsylvania.  One car is a 1999 model, while the remaining four vehicles are model year 2000.  The vehicles have between 89,000 to 111,000 miles on them.  Each vehicle has four doors, seat belts, heaters and air conditioners.  To purchase these vehicles, Velez loaned the corporation $20,000, which will be repaid; the corporation itself paid $5,000, which will remain in the business as contributed capital.  The vehicles currently require inspections, which will be done before they are placed in service.  To transport the vehicles from the auction site, Velez rented a tractor-trailer.  Since their purchase, Velez has added blue striping, meters and taxi lights to the cars (N.T. 201-12, 258‑66, 295, 312, 318, 320‑21, 326; Blue & White Exhs. 1‑3).
8. The Applicant proposes to locate its business at a former gas station on Chestnut Avenue in Altoona, for which it will pay $800 a month in rent.  The building has a large office and three bays to service vehicles.  Velez has obtained a proposal from the owner to rent the premises, but has not signed any lease.  The gas station is located across the street from a doctor’s office, a block away from the train and bus stations, and a block away from senior citizen housing (N.T. 212‑15, 273, 299‑300; Blue & White Exh. 4).
9. While the vehicles are currently uninsured, the Applicant has obtained a quote of $30,000 a year to insure the vehicles from a broker, Carlin and Associates, located at 615 Howard Avenue, Altoona, Pennsylvania (N.T. 215‑16, 276‑277, 300‑01, 311).
10. To service the vehicles, the Applicant will need a garage lift, at a cost of approximately $4,000, and a tire changer and air‑compressor that will cost $700-$1,000 (N.T. 233‑34).
11. The vehicles must also have lettering painted on each car at a cost of $45 per car (N.T. 234).

12. The Applicant will also require communications equipment that will cost approximately $4,300, together with a computer and furniture.  The Applicant estimates office equipment and supplies will cost $3,000-$4,000 (N.T. 234‑35, 279).

13. To finance the business, the Applicant received a loan in the amount of $75,000 from First Commonwealth Bank, 2009 Pleasant Valley Boulevard, Altoona, Pennsylvania, after approval by the Small Business Administration.  The loan commitment was due to expire May 31, 2004, but it will be extended so long as there is no deterioration in Velez’s financial situation.  The loan will act as a line of credit, so the monthly loan payment is unknown at this time (N.T. 6‑22, 235, 244‑70, 274‑95, 327).

14. Velez identifies and authenticates the SBA loan application, together with other information required for the loan (N.T. 591‑593; Blair Cab Cross-examination Exh. 1).
15. As collateral for the loan, the Applicant pledged the five vehicles it currently owns and Velez and his wife together pledged their house (N.T. 15‑17, 313‑15).

16. Velez and his wife own a house appraised at $120,000 with a mortgage of $77,600 (N.T. 251‑53, 329, 593‑95).

17. Velez has received Social Security disability income since 1994 for diabetes and asthma.  He currently receives $12,756 a year in disability income (N.T. 248‑49).

18. In addition to the loan, Velez and his brother have $61,000 of their own personal money that they can contribute to the business (N.T. 235‑36, 323‑25, 328, 330, 595‑97).

19. Velez’s brother, Saturnino Serrano, who has lived with Velez for the past three years, is 78 years-of-age, has Alzheimer’s disease and receives Social Security benefits as his sole source of income.  Velez holds a power of attorney for his brother (N.T. 254‑260, 298‑99, 301‑02, 597).

20. In July 2003, Serrano sold his house in Florida and moved in with his brother, Velez (N.T. 308‑10).

21. The Applicant has spent $4,500 on attorney’s fees and an additional $500 for an accountant (N.T. 237‑39, 263, 325‑26).

22. The Applicant expects to pay about $2,000 a year for radio, television and newspaper advertising (N.T. 313).
23. During the last year of his employment as a driver for Blair Cab, Velez received complaints from customers that cabs arrived late (N.T. 220‑21, 297‑98).
24. The Applicant intends to operate seven days a week, 24 hours a day (N.T. 239, 290‑91).
25. The Applicant intends to begin operating its taxi business using three or four vehicles and then as the business grows, using as many vehicles as needed, including purchasing additional vehicles if necessary (N.T. 239).
26. The Applicant intends to lease its vehicles to drivers.  Drivers on the day shift will pay $60 each and each driver on the night shift will pay $55.  The drivers will pay for their own gas, but the Applicant will pay for vehicle maintenance and repairs (N.T. 18‑19, 240, 286‑93, 312‑13).

27. The Applicant projects revenues of $167,845 during the first year of operation (N.T. 19, 293).

28. The Applicant anticipates needing a mechanic and four full-time dispatchers, together with perhaps one other office person, who might be Velez or his wife (N.T. 17‑18, 240‑41, 270‑73, 280‑81, 285).

29. The Applicant will expect its drivers to operate clean vehicles, treat customers courteously and comply with all Commission regulations relating to taxi service (N.T. 241‑42, 317).

30. The Applicant has not provided taxi service to anyone while this application has been pending and does not intend to provide any taxi service until the Commission approves its application (N.T. 242).

31. Velez has never been convicted of a crime, possesses a current valid driver’s license and has never experienced a suspension or revocation of that license (N.T. 242, 305).

32. Blair Senior Service operates a paratransit service for senior citizens in Blair County (N.T. 296‑97).
B.
Theodore Eugene Jenkins, Jr. – Supporting Witness
33. Theodore Eugene Jenkins, Jr. is a warehouse worker and has resided at 1305 16th Street, Apt. 8, Altoona, Pennsylvania 16601 for the last five years.  He is a lifelong resident of Altoona (N.T. 24, 28).
34. Jenkins belongs to a darts league and he used taxi service approximately 20 times during the past year to travel home from bars.  He goes to a bar about once a week (N.T. 24‑25, 41).

35. Jenkins anticipates using taxi service a similar number of times over the course of the next year (N.T. 25, 41).

36. Jenkins uses taxi service whenever his car breaks down or his girlfriend must attend a doctor’s appointment (N.T. 25).

37. Jenkins complains that the taxi service that he received from Blair Cab was poor, because the taxis were late or never showed up and the drivers were rude.  The taxis were dirty and the windows and doors were inoperable (N.T. 26‑27).
38. If this application is granted, Jenkins will use the Applicant’s taxi service (N.T. 27, 41‑42).

39. Jenkins has known Velez personally 8 to 10 years, because they both worked at Blair Cab and he believes that Velez will provide good taxicab service (N.T. 27‑28, 39‑40).

40. Jenkins owns a 1989 Ford pickup truck and also has access to a Pontiac automobile owned by his girlfriend, who lives in the same building (N.T. 29).

41. Jenkins drove a taxi and worked as a dispatcher for Blair Cab on three different occasions.  Twice, he left that employment to obtain a better job elsewhere.  Once, he claims he was fired, because he would not buy a calendar (N.T. 30‑36).
42. John Young, Jr. and Ronald Lockard, currently drivers for Blair Cab, relate that Jenkins was not a reliable driver (N.T. 545, 567‑68).

43. Jenkins last used taxi service on New Year’s Eve 2003.  Before that, he used a taxi to travel to a bar where his brother works (N.T. 36‑39).

44. After he stopped driving for Blair Cab during the winter of 2003-2004, Jenkins unsuccessfully attempted to collect unemployment compensation (N.T. 517‑18).

C.
Larry Allen Jenkins – Supporting Witness

45. Larry Allen Jenkins is 47 years old and has resided at 1305 16th Street, Altoona, Pennsylvania for the past five years; he is a lifelong resident of Altoona.  He is employed at the Palace Inc., a bar (N.T. 43, 50).
46. Jenkins lives about a mile and a half from his place of employment and he uses taxi service to travel to and from work at least “a couple times a week, when it is available.  He also calls to arrange taxi service for bar patrons.  He too is a member of the darts team and he uses taxi service when leaving a bar.  He also needs taxi service to do grocery shopping and his laundry.  He does not own a vehicle (N.T. 44‑45, 50‑51, 55‑58).

47. Jenkins anticipates using taxi service just as frequently in the future (N.T. 44‑45).

48. Over a period of five years, Jenkins was employed as a driver for Blair Cab on three separate occasions (N.T. 51‑54).

49. John Young, Jr. and Ronald Lockard, currently drivers for Blair Cab, maintain that Jenkins was not a reliable driver (N.T. 545‑48, 568‑69).

50. Jenkins asserts Blair Cab does not have enough vehicles to serve Altoona, because they are busy at the Blair County Airport, the Pittsburgh International Airport or making “blood runs” to State College, Pennsylvania.  He claims that when he has called for taxi service, he has been told there would be a three-hour wait, because cabs were out of town (N.T. 46‑48).
51. When he was a driver for Blair Cab, Jenkins claims he took one of its vehicles to a tire dealership to have the front end aligned and tie-rods repaired.  The dealership purportedly refused to perform the repairs, because of the vehicle’s poor condition.  When Jenkins refused to drive the vehicle that day, Blair Cab assigned that cab to another driver and he was sent home (N.T. 46‑47).
52. If this application is granted, Jenkins will use the Applicant’s proposed service (N.T. 49).

53. Jenkins has known Velez personally for ten years from when they both worked for Blair Cab.  He believes Velez “took his job very seriously,” “respected his customers,” and provided punctual service (N.T. 49‑50).
54. Jenkins claims that Blair Cab fired him because of a disagreement over fare receipts and talking to other drivers about the problem (N.T. 51‑54).
55. Jenkins admits demolishing a taxi due to a collision with a truck when he was first employed with Blair Cab.  No citations were issued for this incident (N.T. 55, 59‑60).

56.  Jenkins currently holds a valid driver’s license and he would like to drive a cab for the Applicant (N.T. 58‑61).

D.
Mary Ellen Deneen – Supporting Witness

57. Mary Ellen Deneen is unemployed and has resided for two years at 1305 16th Street, Apartment A‑1, Altoona, Pennsylvania.  She has lived in Altoona four years (N.T. 62, 66).
58. During the past year, Deneen has used taxi service “just under a dozen times,” mostly for doctors’ appointments.  She suffers from dislocated and ruptured discs in her neck and lower back.  Oftentimes, she will have to go to a hospital to have shots administered to relieve muscle spasms caused by this condition.  She last went to the hospital a month or two ago (N.T. 62‑63, 67‑69).

59. Even though she owns a car, Deneen is not permitted to drive a vehicle while taking muscle relaxants (N.T. 63, 67).

60. While she herself does not drink, Deneen occasionally will go out with friends to bars and they will use a taxi to travel home (N.T. 63‑64).

61. Deneen anticipates needing to use taxi service as frequently in the future as she has in the past (N.T. 63).

62. Deneen is dissatisfied with the service provided by Blair Cab, because the taxis are not punctual or never show up and they are in poor condition (N.T. 64, 69‑70).
63. Deneen has known Velez for 2-3 years through a mutual friend, Theodore Jenkins, and when Velez was a cabdriver.  Velez was always pleasant and kept his vehicle “spotless” (N.T. 65‑66, 70‑71).

64. If this application is granted, Deneen will use the Applicant’s service (N.T. 66).
E.
Ted Steven Ehredt – Supporting Witness

65. Ted Steven Ehredt is a truck driver/warehouse person and he has resided for four years at 203 Tulane Lane, Altoona, Pennsylvania (N.T. 73, 79).
66. Ehredt has not used taxi service during the past year and he anticipates that he will not need taxi service in the future (N.T. 73).

67. Ehredt was a driver for Blair Cab from May to November 2002.  He remembers customers complaining “quite a few times” about late pickups (N.T. 77‑78, 518‑19).

68. Ehredt has known Velez for three years when they were both drivers for Blair Cab.  He was with Velez when Velez purchased the vehicles for the Applicant (N.T. 74‑75, 81, 83).

69. While he will not leave his current employment, Ehredt fully intends to help Velez start his taxi business.  He has twenty years’ experience doing professional auto body work (N.T. 81‑83).

70. If this application is granted, Ehredt will use the service of the Applicant (N.T. 75, 78).

F.
Vincente Colon – Supporting Witness
71. Vincente Colon is a machine operator for a company that manufacturers mattress pads and pillows.  For the past year and a half, he has resided at 113 Second Street, Altoona, Pennsylvania (N.T. 86, 91‑92, 95).
72. During the past year, Colon has used taxi service about twice a week to attend hospital and doctor appointments.  Two years ago, he had a heart attack, which was followed by another heart attack last year.  Because his health has improved, he now has doctors’ appointments only once a month (N.T. 87, 92‑94, 98‑102).

73. While he owns a car, Colon does not drive to doctors’ appointments (N.T. 92‑93, 102).

74. Colon anticipates using taxi service as frequently in the future as he has in the past (N.T. 88).

75. Colon is dissatisfied with the taxi service he has received from Blair Cab.  Taxis do not arrive when promised and on one occasion in October 2003, the dispatcher told him that if he did not like the service, Colon could start walking and the dispatcher hung up the phone.  Since then, Colon has not used that taxi service (N.T. 88‑91).
76. Colon found the cabs to be dirty and the drivers to be poorly dressed, unfriendly and discourteous (N.T. 89).

77. Colon has known Velez for six years and considers him a friend (N.T. 89).
78. Colon drove a taxi for Blair Cab for six to eight months in 2000 when he left to take a better job with a candy manufacturer (N.T. 95, 97).

79. If this application is granted, Colon will use the Applicant’s taxi service (N.T. 89‑90, 99, 102‑03).

G.
Carlos I. Ramos – Supporting Witness

80. Carlos I. Ramos is 38 years old and is a student at Clearfield Vocational-Technical School.  He has resided at 523 North 10th Avenue, Altoona, Pennsylvania for the past five years (N.T. 104, 107).
81. Ramos has a degenerative disc disease and he attempted to use taxi service from Blair Cab on September 4, 2003 and October 4, 2003 to travel to doctors’ appointments.  When the dispatcher told him that he would have to wait an hour and a half to two hours for a cab, Ramos canceled the service.  He experienced the same problem, when he called to request a ride from A‑1 Taxi.  Instead, he now walks to his appointments (N.T. 104‑05, 108‑11).

82. Since Ramos now has a car, he does not need taxi service, unless his car breaks down (N.T. 105‑06, 111).

83. Velez is Ramos’ stepfather (N.T. 106).

84. Ramos supports this application (N.T. 106).

H.
Timothy Case, Sr. – Supporting Witness

85. Timothy Case, Sr. is 43 years old and he has resided at 1921 11th Street, Altoona, Pennsylvania for the past four years.  Altogether, he has lived in Altoona for 12 years (N.T. 113, 117).
86. In 1985, Case was in an automobile accident that has left him permanently disabled and unemployed.  He does not own an automobile (N.T. 113, 117‑18).

87. Case has used taxi service 10 to 15 times over the past year for doctors’ and lawyers’ appointments, personal meetings, and recreation with his children.  He has a weekly dialysis appointment at a local medical center (N.T. 114, 127‑30).

88. Case last attempted to use taxi service on March 15, 2004, but after waiting over an hour and 15 minutes for a cab that was due to arrive in 45 minutes, he got a ride from a friend (N.T. 119‑20).
89. Prior to that, Case last used taxi service in November 2003 to attend an appointment at the medical center (N.T. 121‑24).

90. Blair Cab records show that the driver Case claims provided the transportation last leased a taxi on January 28, 2001 (N.T. 516).

91. Case anticipates using taxi service as frequently in the future as he has in the past (N.T. 115).

92. When he used Blair Cab’s service, Case experienced long waiting periods for the cabs, rude drivers and unclean cabs (N.T. 116).

93. Case has known Velez for four years from when Velez was a driver for Blair Cab.  Case describes Velez as very polite and courteous, helping customers with their bags (N.T. 116‑17, 124‑25).
94. If this application is granted, Case will use the Applicant’s taxi service (N.T. 116, 130).

I.
Bernard D. Croft – Supporting Witness

95. Bernard D. Croft is 69 years old and he is retired.  He has lived with his wife at 2831 6th Avenue, Altoona, Pennsylvania for the past eight months (N.T. 131, 136, 149, 155).
96. Prior to his retirement, Croft was a part-time dispatcher for the defunct Altoona Cab Company, which ceased operations in June 2001 (N.T. 132, 137‑42).

97. Croft worked as a dispatcher for Blair Cab from 1989-1991.  While doing some driving for Blair Cab, he hit a deer.  Before that, he drove a taxi for Altoona Cab Company beginning in 1975 (N.T. 142).
98. During the past year, Croft has used taxi service at least once a week for grocery shopping and to attend doctors’ appointments.  He does not drive an automobile and neither does his wife.  They do not own a car.  He last used a cab on March 3, 2004 to ride home from the grocery store (N.T. 132‑33, 143‑45).

99. Croft anticipates using taxi service as frequently in the future as he has in the past (N.T. 132).

100. Croft is dissatisfied with the service he receives from Blair Cab.  Typically, a dispatcher will tell him that a cab will arrive in 15 to 20 minutes.  Occasionally, the dispatcher may tell him that the wait will be an hour, if the drivers are busy.  But, the cab may not arrive for an hour and a half or two hours.  Also, the drivers are discourteous and do not help passengers with their packages (N.T. 133‑35).
101. Croft agrees that the busiest time for taxi service, perhaps as much as 40% of the business, occurs during the first week of the month.  Weather is a factor on demand for service as well (N.T. 145‑46).
102. Croft has known Velez about 15 years from when Velez was a driver for Blair Cab and he has found him to be very dependable and conscientious (N.T. 135‑36, 146‑47).

103. If this application is approved, Croft will use the Applicant’s taxi service (N.T. 135).
104. Croft has agreed to be the night dispatcher for the Applicant, if this application is approved (N.T. 147).
105. Croft acknowledges an incident occurred in April 2001 where the police were called, when he made a threat of bodily injury to the owner of Blair Cab while Croft was working as a dispatcher for Altoona Cab Company.  The threat arose from accusations about the conduct of the owner and Croft’s wife.  Croft never carried out the threat and no charges were filed (N.T. 147‑54).

106. John Young, Jr., currently a driver for Blair Cab, claims Croft threatened to shoot him two years ago over a territorial dispute with another cab company.  The police were never called and no charges were ever filed (N.T. 551‑52, 559).

J.
Linda K. Croft – Supporting Witness

107. Linda K. Croft resides with her husband, Bernard D. Croft, at 2831 6th Avenue, Altoona, Pennsylvania (N.T. 155).
108. Before she retired, Croft worked at a nursing home, but she had to resign due to multiple sclerosis (N.T. 156).
109. Croft uses taxi service twice a month for grocery shopping, to attend doctors’ appointments and go to the hospital emergency room.  They do not have a car and she does not drive an automobile.  They will ride a bus to the grocery store, but take a taxi home because of the groceries (N.T. 156, 159‑63).

110. Croft anticipates using taxi service as much in the future as she has in the past (N.T. 156‑57).

111. While she believes the service of Blair Cab to be “okay,” Croft finds the cabs “a little dirty” and the drivers rude and discourteous (N.T. 157‑58).

112. Croft has known Velez about five or six years and she had him “many times” as a Blair Cab driver.  He was always courteous and assisted with her packages (N.T. 158).
113. If this application is granted, Croft will use the Applicant’s service (N.T. 158‑59, 163).

K.
Robert J. Scalice – Supporting Witness

114. Robert J. Scalice is 57 years old and he has resided at 1415 Grant Avenue, Altoona, Pennsylvania for five years (N.T. 164, 169, 173).
115. Scalice retired as a dispatcher for Blair Cab in May 2004.  He drove a taxi for Blair Cab from September 2002 until March 2003 when his health declined.  In 1999, he retired from employment with the Pennsylvania Department of Corrections (N.T. 164‑65, 169‑70, 552, 572).

116. During the past year, Scalice used taxi service three times for doctors’ appointments.  In December 2003, he had shoulder replacement surgery and before that, he had arthroscopic surgery on his knees.  The last time that he used taxi service was in January 2004.  He owns a car, but he used taxi service when his wife was unavailable to drive him to these appointments.  He anticipates further surgeries will be necessary and he will need taxi service (N.T. 165‑66, 170‑73).
117. Scalice has been dissatisfied with the taxi service furnished by Blair Cab.  He has been late for appointments, because the dispatcher will tell him that a cab will arrive within 10 to 15 minutes and it will not come for an hour.  The drivers are also rude (N.T. 166‑67).
118. Scalice knows Velez from around the local minor league ballpark and when Velez taught him to be a cabdriver at Blair Cab in 2001.  Velez always inspected his cab before taking it on the road (N.T. 167‑68).
119. If this application granted, Scalice will use the Applicant’s service (N.T. 168‑69).

120. Scalice has talked with Velez about working as a dispatcher, if this application is granted (N.T. 170).

L.
Earl William Bradley – Supporting Witness

121. Earl William Bradley has resided at 424 4th Avenue, Altoona, Pennsylvania since November 1992.  He is self-employed as an investor in real estate and he delivers industrial matting and tiles to restaurants and businesses (N.T. 174‑75, 179).
122. Over the past year, Bradley has used taxi service less than a half-dozen times, whenever his car needed service and he could not get a ride elsewhere.  The last time he used a taxi was in March 2004.  He recently purchased a vehicle.  Both his wife and 18-year-old son own cars (N.T. 175‑76, 180‑81, 187).

123. Bradley has been “mostly” satisfied with the service he received from Blair Cab.  He has not experienced long delays in waiting for taxi service, because he believes that as a former cabdriver, he receives special consideration (N.T. 176‑78).
124. Bradley has known Velez for 15-16 years from when they both worked at Shoney’s Restaurant in Altoona and later at Blair Cab in the early 1990’s.  Blair Cab terminated Bradley’s employment as a driver when he failed to report to work.  He felt the dispatchers were treating him unfairly (N.T. 177, 182‑88).

125. If this application is approved, Bradley will use the Applicant’s service (N.T. 177‑79).

126. Ronald Lockard, currently a driver for Blair Cab, relates that Bradley had a reputation as being an unreliable driver for Blair Cab (N.T. 572‑73).
M.
Jeffrey P. McConnell – Supporting Witness
127. Jeffrey P. McConnell resides at 1820 7th Avenue, Third Floor, Altoona, Pennsylvania.  He has lived in Altoona since 1990.  He has been employed at a Sunoco gas station/convenience store in Altoona for three years.  He recently moved closer to his place of employment so he could walk to work.  He also worked at a pizza restaurant (N.T. 396, 403‑06).
128. McConnell does not own a vehicle.  Over the past year, he estimates that he has used cab service 40 to 50 times to travel to and from work, grocery shopping, visiting friends and entertainment.  During the holiday season, he had another job some distance away so that he required taxi transportation (N.T. 397, 404, 406, 408‑12).

129. McConnell anticipates that he will need to use taxi service in the future as frequently as he has in the past (N.T. 397‑98).

130. McConnell has been dissatisfied with the taxi service he has received from Blair Cab.  He has waited as long as an hour and a half to two hours for a taxi to arrive.  In some instances, the cab would not arrive at all.  He believes he may not have been charged a proper rate in one instance and on other occasions, the drivers may not have taken the most direct route to his destination or they drove unsafely.  He last used a taxi in April 2004 (N.T. 398‑401, 408, 412‑17).
131. McConnell knows Velez from when Velez drove his taxi into the gas station to refuel or wash the car.  He would ask the dispatcher to send Velez, because McConnell considered him to be a dependable driver (N.T. 401‑02, 406‑08).

132. If this application is approved, McConnell will use the Applicant’s service (N.T. 402, 415).
N.
Linda Louise Pelton – Protestant A‑1 Taxi

133. Linda Louise Pelton resides at 701 East Pleasant Valley Boulevard, Altoona, Pennsylvania.  She is the sole owner of A‑1 Altoona Taxi, which is located at 219 East 6th Avenue, Suite B, Altoona, Pennsylvania 16602.  Pelton has resided in Altoona 30-35 years.  She is married to Harry Pelton.  Her daughter, Suzanne Marie Pelton, is involved in the business (N.T. 335‑36, 340, 358).
134. A‑1 Taxi holds operating rights from this Commission that are in conflict with at least a portion of the operating rights that the Applicant seeks to obtain in this proceeding (N.T. 340‑343; A‑1 Altoona Taxi Exh. 1).

135. Also located at 219 East 6th Avenue are Blair Cab, H&L Pelton Answering Service, and H&L Auto Repair.  Blair Cab pays $500 a month rent for the space it occupies at this location, while none of the other businesses do (N.T. 336‑37, 358, 379‑80, 465‑69).




a).
Harry Pelton is the sole proprietor of H&L Pelton Answering Service, which has been in business since 1987 and it provides an answering service for the transportation industry, including dispatching cabs for the railroad, and towing and taxicab companies, including A‑1 Taxi and Blair Cab.  The same person answers calls for either A‑1 Taxi or Blair Cab, which have separate telephone numbers.  Blair Cab pays a fee for this service, while A‑1 Taxi does not (N.T. 336‑38, 359‑60, 364‑67, 380, 386, 430‑31, 472, 477‑81).



b).
Blair Cab, Inc. (“Blair Cab”) is a corporation.  Harry Pelton owns a 95% ownership interest in that business and Linda Pelton owns a 5% interest in the same business (N.T. 338).



c).
Harry and Linda Pelton together own H&L Auto Repair, a partnership, which has been in business since 1989; it offers small automotive repairs to the general public, excluding transmissions, front-end alignments, glass repair and  rebuilding engines, and it performs state inspections with emissions tests.  This business maintains the taxis for A‑1 Taxi and Blair Cab.  It does not give either taxi business a discounted labor rate on auto repairs, but it does discount the cost of parts for the two cab companies.  In 2002, Blair Cab paid $19,933 and A‑1 Taxi paid $1,791 for auto repairs.  In 2003, Blair Cab paid $11,302 and A‑1 Taxi paid $2,311 for repairs.  The business employs two full-time mechanics and one part-time (N.T. 338‑39, 360‑64, 428‑29, 472‑77).




d).
Blair Cab owns Pelton Limousine, which is also located at the same address.  It has one limousine and has operated for six years (N.T. 466‑70).




e).
H.A. Pelton Company, which is owned solely by Harry Pelton and is also located there, arranges transportation for railroad crews (N.T. 466‑69, 478).




f).
A‑1 Taxi has its own telephone number and a separate listing in the telephone directory (N.T. 347‑48, 359).

136. A‑1 Taxi owns three vehicles, but Pelton insists the business operates only one vehicle at a time, because “there is no need for any more than one.”  She claims she cannot get another driver, because they are not making enough money (N.T. 336, 346‑47).
137. Since it obtained operating rights from this Commission in 1996, the greatest number of vehicles A‑1 Taxi has operated at any one time is two (N.T. 343).

138. Three vehicles are available to A‑1 Taxi; they include: a 1996 Oldsmobile, a 1995 Chevrolet Lumina purchased May 5, 2003, which has 379,276 miles on it, and an Oldsmobile Cutlass Sierra purchased January 29, 2002, which has 159,324 miles on it.  This last vehicle is not operational.  A‑1 Taxi purchased the 1995 Chevrolet Lumina from Blair Cab.  The taxis have signs on the doors, roof lights and meters.  Two of the vehicles are insured.  A‑1 Taxi’s certificate does not permit it to operate on Sundays and holidays (N.T. 343‑45, 367‑69, 381‑82, 389, 581‑82).
139. A‑1 Taxi has one driver, who operates from 7:00 a.m. to 10:00 p.m.  He may respond to radio dispatch or accept street hails (N.T. 345-46).
140. Periodically, the Commission’s Bureau of Transportation and Safety will conduct inspections of A‑1 Taxi’s operating equipment.  The last inspection resulted in a satisfactory rating; no defects were found and no vehicle was placed out of service (N.T. 348‑49; A‑1 Altoona Taxi Exh. 2).

141. Velez drove a cab for A‑1 Taxi for about two weeks in 1996, before he quit because he was not making enough money (N.T. 349‑50).
142. In 2003, A‑1 Taxi’s total revenues were $21,494 and in 2002 they were $17,787 (N.T. 350‑53).
143. A‑1 Taxi has no employees.  Pelton does not receive a regular salary, but she is paid from the cab leases (N.T. 370‑72).

144. August is usually the busiest month of the year for A‑1 Taxi and the first 10 days of a month are the busiest for a cab business, because pension checks and Social Security checks are all issued at the beginning of the month.  Pelton explains “you could have 20 cabs, and you wouldn’t have enough cabs.”  For the rest of the month, ridership steadily declines as income dwindles.  Since senior citizens constitute 30% of Altoona’s population, insufficient business exists to keep that number of cabs running.  A‑1 Taxi’s sole driver reduces his hours of operation as the month goes on due to declining business.  Regardless, the driver pays a flat rate of $60 per day to lease the cab and he incurs the expense of paying for gasoline for the vehicle (N.T. 351‑52, 356, 370, 383‑85).
145. Also competing for transportation business in Altoona is Blair Senior Services, which provides transportation service for the elderly, and physically and mentally challenged.  Each passenger pays 35¢ to ride on that service.  Reservations are made 24 hours in advance.  Blair Senior Services operates about 40 vehicles (N.T. 353‑54, 372‑75, 386).
146. Regular scheduled route bus service is available in Altoona.  Pelton claims the buses make door-to-door stops for passengers (N.T. 354‑55, 375‑76).

147. A‑1 Taxi has no complaints against it pending before the Commission.  It has received notices from the Commission that its insurance has expired, whereupon A‑1 Taxi will fax the information within a day or so (N.T. 356, 376‑78, 387; A‑1 Altoona Taxi Exh. 3).
148. A‑1 Taxi receives complaints from customers concerning the delay in waiting for service (N.T. 378‑79).

149. Pelton opposes this application, because she claims insufficient business exists for her to operate the three vehicles that she owns and further competition will “probably put [her] out of business.”  “It would kill” A‑1 Taxi (N.T. 356‑57).

150. Besides A‑1 Taxi and Blair Cab, no other cab companies operate in either Altoona or Blair County (N.T. 382).

O.
Harry Pelton – Protestant Blair Cab
151. Harry Pelton is the president and general manager of Blair Cab, Inc., which is located at 219 East 6th Avenue, Suite A, Altoona, Pennsylvania.  Pelton and his wife, Linda Pelton, are the stockholders of the corporation.  Linda Pelton is the secretary/treasurer.  Their daughter, Suzanne Pelton, is employed as an administrative assistant for the business.  The business has three employees, i.e., Harry, Linda and Suzanne Pelton (N.T. 419‑20, 465, 481).
152. Pelton began dispatching cabs for five hours every evening for Altoona Cab Company when he was 15 years old in 1967-1968.  He began purchasing stock in Blair Cab in 1985.  He has held various jobs as driver, dispatcher, manager and then owner.  He relates the history of the cab business in Altoona during the time that he was involved in it.  Fifteen years ago, he states Altoona could support 13 cabs.  Today, he believes the area can support no more than 8-9 cabs, because industry and the railroad have declined and people are retiring.  Altoona at one time supported a live theater production, the Miss Central Pennsylvania Pageant, the Miss Pennsylvania Pageant, and the Mrs. Pennsylvania Pageant.  Transportation from the local airport has declined.  The package delivery business has declined, because of the 9/11 scare.  They are facing competition from the Altoona Metropolitan Transit Authority and Blair Senior Services, which now provides transportation for workers’ compensation cases (N.T. 420‑28, 482‑83).

153. Blair County operates Blair Senior Services using funds from the Pennsylvania lottery.  Blair Senior Services uses approximately 40 vehicles, including four-door sedans, 12-passenger minibuses, 9-passenger vans and 15-passenger minibuses.  Pelton believes Blair Senior Services does not limit its transportation service to senior citizens and persons with disabilities as the law requires.  Its workers’ compensation transportation service has taken about three trips a week from Blair Cab (N.T. 443‑44, 488‑90).
154. Pelton claims Altoona Metropolitan Transit Authority is supposed to provide regular scheduled route bus service, but instead, buses make unscheduled stops and vary their routes to pick up or drop off passengers.  Pelton filed a complaint and an investigation ensued, but the problem was never resolved (N.T. 445, 490‑492).

155. The Altoona Metropolitan Transit Authority is eliminating three bus drivers and curtailing certain routes due to declining revenues (N.T. 446‑48, 464; Blair Cab Exh. 4).

156. Three or four unregulated “gypsy” taxicabs also operate in Altoona (N.T. 448, 492‑93).

157. Pelton and his wife have operated H&L Auto Repair for 14 years.  They started that business when they discovered one of their cabs had recently passed an inspection, but was unsafe to be on the road (N.T. 429).
158. Blair Cab operates 24 hours a day, seven days a week.  It dispatches cabs from H&L Pelton Answering Service, which has five employees and operates 24 hours a day.  The cabs have two-way radios and telephones (N.T. 430‑31).

159. Blair Cab holds operating authority from this Commission that is in conflict with at least a portion of the authority that the Applicant seeks in this proceeding.  In addition to the call-and-demand authority, Blair Cab also holds authority to transport small packages in taxicabs.  About 1% of its revenue comes from package transportation as opposed to passenger transportation.  Approximately 12 years ago, 33% of its business consisted of package transportation.  The package transportation business declined with the decline of the railroad and the closing of the warehouse business in town.  The decline of the railroad also impacted Blair Cab’s passenger transportation business.  In 1999-2000, Blair Cab would have as high as 30 runs a day for train crews.  In May 2004, it had three runs (N.T. 432‑34; Blair Cab Exh. 1).
160. Blair Cab lost its small package delivery contract with Altoona Hospital, when the hospital started its own courier service.  Altoona Hospital also purchased another hospital (N.T. 462‑63).

161. Blair Cab supplies a list of its operating equipment.  It purchased all of these vehicles from the Commonwealth of Pennsylvania at the Harrisburg auction or from a cab company in Pittsburgh.  It currently has six vehicles in operation, with a spare vehicle in reserve that it may use during the first week of the month when the business is busiest.  All of these vehicles have over 100,000 miles (N.T. 432, 435‑37, 483‑85; Blair Cab Exh. 2).

162. Pelton reiterates that his taxicab business is the busiest during the first week of a month, when retirees receive their pension and Social Security checks.  He believes his company could run 12 taxis during the first week of a month, but no more than 6-7 cabs for the remainder of the month (N.T. 437‑38).

163. Customers may experience a delay in taxi arrival during the first 12 days of a month (N.T. 485‑86).
164. Passengers can arrange for a regular pickup everyday at a given time with their Blair Cab drivers (N.T. 439‑40).

165. Street hail constitutes only about 3-4% of Blair Cab’s business (N.T. 440).

166. On April 14, 2004, Blair Cab satisfactorily underwent a Commission fleet inspection without any citations or repairs being ordered (N.T. 441‑43, 486‑88, 501‑02; Blair Cab Exh. 3).
167. Blair Cab had gross revenues of $234,606 in 2000, $313,471 in 2001, $226,823 in 2002 and $190,111 in 2003.  Pelton explains the increase in 2001 occurred as a result of the purchase of Consolidated Rail Corporation by Norfolk Southern and the subsequent increase in railroad trips (N.T. 448‑49, 493‑94, 582‑83).
168. Typically, Blair Cab has five drivers operating on the day shift and four drivers on the night shift (N.T. 450).
169. Pelton explains that if he receives 15 applications for a driver’s position, no more than three or four individuals could pass the “hygiene” test, and the insurance company and PennDOT exams (N.T. 438‑39).

170. Blair Cab experiences a high driver turnover rate, because drivers have a difficult time making a living (N.T. 439).

171. Drivers lease the taxicabs from Blair Cab for $70 per shift.  The same vehicle may be used by two different drivers on the day and night shifts (N.T. 436, 451).

172. Over the past four months, Blair Cab calculates the average revenue per trip was $3.35 and the average fuel cost per shift per taxi was $25-30.  Drivers pay the fuel costs.  A driver must make 25 trips per shift on average to break even financially (N.T. 450‑52, 494‑96; Blair Cab Exh. 5).

173. Pelton states that as the month progresses, the number of trips decreases until they are under 25 and the drivers lose money on their leases (N.T. 452‑53).
174. Blair Cab has two vehicles that are licensed, but uninsured, and four other vehicles that are unlicensed and uninsured that it does not operate due to lack of business (N.T. 453).

175. Velez was a driver for Blair Cab for 6-7 years before leaving.  Pelton claims he terminated Velez’s lease, because he fabricated a driver’s credit slip.  Five years ago, Velez’s lease was terminated, when the insurance company reported that he had a charge of driving under the influence.  Velez also quit several times when he was in the hospital to treat his asthma (N.T. 455‑56).
176. Velez denies that he drinks alcohol.  The DUI incident occurred when he was driving friends, who had been drinking.  The DUI charges were dismissed before trial.  Thereafter, Velez drove a taxicab for Blair Cab for almost seven years (N.T. 305‑06, 587‑88).

177. Velez denies ever altering a credit slip.  He insists that Blair Cab tendered him a paycheck for the full amount claimed on that slip (N.T. 590‑91).

178. Theodore Jenkins leased a Blair Cab for “a short period of time” (N.T. 456).

179. Blair Cab terminated the lease of Larry Jenkins for having an accident causing $1,200-$1,500 in property damage without reporting it, not reporting an accident two days previously, and having a prior accident causing $200 in property damage (N.T. 457).
180. Ted Ehredt voluntarily terminated his lease with Blair Cab when his wife became ill (N.T. 458).

181. Bernard Croft was a driver for Blair Cab until he hit a deer and he became a dispatcher.  Blair Cab terminated his employment (N.T. 459‑60).

182. Robert Scalice was a driver for Blair Cab until three years ago, when he became a dispatcher (N.T. 460‑61).
183. Earl Bradley was a driver for Blair Cab until his lease was terminated, because he told the dispatcher that his cab was stationed at a cab stand when it was not and on another occasion, he had a non-paying female passenger sitting in his taxi (N.T. 461-62, 496‑97).

184. Blair Cab advertises in the Yellow Pages, the Internet Yellow Pages and the City of Altoona One-Line Advertising (N.T. 462).

185. Pelton posits that if Blue & White obtains authority and begins operating three cabs, Blair Cab would have to remove four of its vehicles from operation (N.T. 462, 497‑99).
186. Pelton opines there is no way for Blue & White to generate new business in Altoona.  Generally, the same 500-700 people in the area ride taxis (N.T. 463).
187. Pelton believes there is a need for both Blair Cab and A‑1 Taxi, because some passengers will ride in one taxi but not another (N.T. 463‑64).
P.
Suzanne Pelton – Protestant Blair Cab

188. Suzanne Pelton is an administrative assistant to Blair Cab.  She is the daughter of Linda and Harry Pelton.  She maintains the record-keeping and accounts receivable (N.T. 504‑06).
189. Pelton furnishes trip studies for both A‑1 Taxi and Blair Cab of randomly selected months from 2002‑2004 during the first to the seventh and the 23rd to the 28th of each month.  The studies show both companies are busiest during the first to the seventh of each month (N.T. 506‑510; Blair Cab Exh. 6).

190. Information from the United States Census Bureau for population in the Commonwealth of Pennsylvania, Blair County, and the City of Altoona for the years 1960, 1970, 1980, 1990, and 2000 shows a decrease in population for each census in Blair County (N.T. 510‑12, 521‑25, 528‑29; Blair Exh. 7).
191. Blair Cab provides one or two trips a month within Altoona for Blair Senior Services for its clientele during the evening hours after regular bus service stops at 5:00 p.m.  These passengers are younger than 62 years-of-age (N.T. 512‑13, 529‑30).
192. Pelton opines the fleet of Blair Senior Services has “grown dramatically” over the past five years.  Whereas Blair Senior Services had five or fewer vans five years ago, it now has over 40 vehicles (N.T. 513‑14, 525‑26).

193. Effective May 20, 2004, Blair Cab lost its package delivery business with Altoona Hospital.  At one time, package delivery transportation constituted 33% of Blair Cab’s business, but it is now less than 3% of its business since September 11, 2001.  The number of flights in and out of Blair County Airport has decreased as well.  Pelton agrees that granting the application of Blue & White will have no impact upon the package delivery business of Blair Cab (N.T. 514‑15, 527‑28; Blair Cab Exh. 8).

194. Pelton opines there is a high driver turnover, because they do not make as much money as they should.  There are days when drivers cannot make the 25 trips it takes to break even on their lease and gas expenses.  This factor determines how many taxis Blair Cab can run on the road (N.T. 520).
Q.
John Young, Jr. – Protestants’ Witness

195. John Young, Jr. has lived all of his 42 years in Altoona, Pennsylvania and he has driven a taxicab for Blair Cab for nine years on the daylight shift, Sunday through Thursday (N.T. 531‑32).
196. Young describes the 1995 Chevrolet Astro Van that he began driving for Blair Cab two and a half weeks ago.  He chose the vehicle and Blair Cab holds the title on it.  He performs his own maintenance work on the taxis that he drives.  He pays for all repairs and maintenance.  One other driver has the same arrangement (N.T. 532‑34, 557‑58, 584‑85).
197. To lease a taxi from Blair Cab, Young pays $70 per shift and he pays for the gasoline, which averages $27-$32 (N.T. 534, 558‑59).

198. Young relates how the beginning of a month is the busiest time for the taxi business.  A customer will call asking how long of a delay is expected for a cab arrival.  Then without ordering a cab, the customer will call back later expecting the delay time to be shorter.  Other instances occur, where customers will make repeated stops on the same trip.  Grocery stores present special problems.  Some customers request routine scheduled transportation.  After the first week or so of a month, business drops by half and declines steadily until the end of the month.  With school out for the summer, Younger finds he earns $11-$14 a day less in revenue (N.T. 535‑43, 556).

199. Blair Senior Services have radio-dispatched vehicles that sit at the same taxi stands as Blair Cab vehicles.  It competes with Blair Cab for the same business (N.T. 543‑45).
200. Only four drivers have remained with Blair Cab for the past six years (N.T. 548​‑49).

201. Young opines granting this application “will put [him] out of business,” because insufficient business exists during 15-20 days of the month to support an additional 3‑5 taxicabs in the area.  He complains that when another taxicab company operated in the area, customers would call both companies; customers then would ride with whichever cab arrived first without canceling the other call.  Drivers will also pass up shorter trips to take the more lucrative longer ones (N.T. 553‑56).
202. Young relates that Velez had the reputation as a taxi driver for taking a longer route than necessary to reach a destination (N.T. 554).

R.
Ronald Lockard – Protestants’ Witness

203. Ronald Lockard resides in East Rand, Pennsylvania.  He currently drives on the night shift, Wednesday through Sunday, for Blair Cab, where he was a dispatcher from 2000-2003 (N.T. 560‑61, 567, 577).
204. Lockard denies that McConnell was ever late for work when Lockard was dispatching cabs (N.T. 563, 577‑78).

205. Lockard agrees that a customer may divert a driver with intermediate stops on the same trip (N.T. 564‑65).
206. During the night shift, Lockard notices a decline in business after the first week of a month.  During the first week, he averages 23-30 trips a shift and his gasoline expense averages $20-$30.  By the end of the month, he may have 15 trips a shift.  If this application is granted, he believes the drivers will suffer, because insufficient business exists to support additional taxicabs (N.T. 565‑67, 578‑80).

III.
DISCUSSION
A.
The Burden of Proof


Section 332(a) of the Public Utility Code (“Code”), 66 Pa. C.S. §332(a), generally provides for the party seeking affirmative relief from the Commission to bear the burden of proof.  In this proceeding, the Applicant seeks a certificate of public convenience for the right to begin to transport, as a common carrier, by motor vehicle, persons upon call or demand in the county of Blair.  Thus, as the party seeking affirmative relief from the Commission, the Applicant bears the burden of proof.  Id.



The Protestants respond that the Applicant fails to meet this burden in several respects.  First, the Protestants claim the Applicant fails to show granting the authority will serve a useful public purpose responsive to a public demand or need for the proposed service.  Second, the Protestants contend the Applicant lacks the requisite fitness to provide the proposed service.  Finally, the Protestants assert granting the requested authority will endanger or impair their operations to such an extent that, on balance, such a decision will be contrary to the public interest.  I address each of these concerns ad seriatim.

B.
The Legal Standard


An applicant, who seeks authority to begin to offer, render, furnish or supply intrastate carriage service to the public for compensation in this Commonwealth, must obtain from the Commission a certificate of public convenience.  66 Pa. C.S. §§102, 1101-1103.  Such a certificate will be granted “... only if the Commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.”  66 Pa. C.S. §1103(a).


Prior to January 1, 1983, the Commission traditionally required a motor common carrier applicant requesting a certificate of public convenience to produce evidence establishing: (1) a public need for the proposed service; (2) the inadequacy of existing service; and (3) the financial and technical capacity to meet the need in a satisfactory fashion.  See, Morgan Drive Away, Inc. v. Pa. P.U.C., 512 A.2d 1359 (Pa. Cmwlth. 1986).  On November 19, 1982, the Commission adopted the regulations at 52 Pa. Code §41.14, which was further amended on July 23, 2004 and which provides:
   (a)
An applicant seeking motor common carrier authority has a burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need.

   (b)
An applicant seeking motor common carrier authority has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service.  In addition, authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally.  In evaluating whether a motor carrier applicant can satisfy these fitness standards, the Commission will ordinarily examine the following factors, when applicable.

(1)
Whether the applicant has sufficient capital, equipment, facilities and other resources necessary to serve the territory requested;
          


(2)
Whether the applicant and its employees have sufficient technical expertise and experience to serve the territory requested;


(3)
Whether the applicant has or is able to secure sufficient and continuous insurance coverage for all vehicles to be used or useful in the provision of service to the public;


(4)
Whether the applicant has an appropriate plan to comply with the Commission’s driver and vehicle safety regulations and service standards contained in Chapter 29, 52 Pa. Code Ch. 29;


(5)
The applicant’s record of compliance with Commission orders and regulations if any; and


(6)
Whether the applicant or its drivers have been convicted of a felony crime of moral turpitude and remains subject to supervision by a court or correctional institution.

   (c)
The Commission will grant motor common carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of authority would be contrary to the public interest.

Adoption of these criteria effectively eliminated the applicant’s evidentiary burden of demonstrating the inadequacy of existing service.  Seaboard Tank Lines, Inc. v. Pa. P.U.C., 502 A.2d 762 (Pa. Cmwlth. 1985).  Subsections (a) and (b) clearly place on the applicant the burden of proving its proposed service will serve a useful public purpose, responsive to a public need or demand, and that it is financially and technically fit to provide the proposed service.


1.
Public Demand or Need


The Commission clarified the type of evidence an applicant may provide to satisfy its burden of proof under Section 41.14(a) in Application of Blue Bird Coach Lines, Inc., 72 Pa. P.U.C. 262, 274 (1990), when it stated in pertinent part:
When, through relevant, probative, competent and credible evidence of record, a motor common carrier applicant has shown that the applicant’s proposed service will satisfy the supporting witnesses’ asserted transportation demand/need, the applicant has sustained its burden of proof under subsection 41.14(a) by establishing that “approval of the application will serve a useful public purpose, responsive to a public demand or need.”

*

*

*

The witnesses supporting a motor common carrier application must be legally competent and credible, . . . and their testimony must be probative and relevant to the application proceeding. . . .  The supporting witnesses must articulate a demand/need for the type of service embodied in the application. . . . Moreover, the supporting witnesses must identify Pennsylvania origin and destination points between which they require transportation, and these points must correspond with the scope of the operating territory specified in the application. . . . (Citations and footnotes omitted).

An applicant is not required to establish a public demand/need for the proposed transportation service in each and every point within the proposed service territory.  It is sufficient, if an applicant establishes a public demand/need for the proposed service generally throughout the proposed service territory.  Morgan Drive Away, supra; Purolator Courier Corp. v. Pa. P.U.C., 414 A.2d 450 (Pa. Cmwlth. 1980); Pa. P.U.C. v. Purolator Courier Corp., 355 A.2d 850 (Pa. Cmwlth. 1976); and Eagle Courier and Limousine Service, Inc., 57 Pa. P.U.C. 404 (1983).  The Commission is not bound to any one method of analysis in determining whether this burden has been met.  The Commission may, for example, examine the evidence of a public demand for the proposed service in the requested territory as a whole, rather than county by county.  G.G. & C. Bus Company, et al. v. Pa. P.U.C., Docket No. 707 C.D. 1994, et al. (Pa. Cmwlth. 1995).


In the context of Section 1103(a) of the Code, an applicant may prove a public demand/need for its proposed transportation service through witnesses comprising a representative sampling of the public that will use its proposed services within the application territory.  Blue Bird at 274.  The particular circumstances of a case determine what constitutes sufficient evidence of a public demand/need for the applicant’s proposed service.  The number of witnesses, which will comprise a cross section of the public upon the issue of a public demand/need for an applicant’s proposed service, will necessarily vary with the circumstances of each case.  One may consider such factors as the breadth of the applicant’s intended operating territory, the population density in the intended operating territory, and the scope of the requested operating authority.  Id. at 274-75.


a.
Supporting Need Testimony


Blue & White presented the testimony of ten witnesses, who testified about their personal taxi usage, needs and experiences.  Each of these witnesses testified that they would use Blue & White’s service, if the Commission approves its application.



(1).
Theodore Eugene Jenkins, Jr.


Jenkins has lived in the Altoona area his entire life (N.T. 24).  He estimates having used taxi service approximately 20 times over the past year (N.T. 24‑25, 41).  He primarily uses taxi service when he and friends go to bars in the Altoona area (N.T. 24‑25, 41).  He also uses a taxi, if his car breaks down or if he or his girlfriend have doctors’ appointments and a vehicle is unavailable (N.T. 25).  Jenkins anticipates using taxi service a similar number of times over the course of the next year (N.T. 25, 41).



Jenkins has known Velez for 8-10 years, primarily through working together at Blair Cab.  Based on this experience, he believes Velez will provide good cab service to his customers (N.T. 27‑28, 39‑40).  He supports Blue & White’s application and he intends to use Blue & White for his future taxi needs, if the Commission approves its application (N.T. 27‑28).


The Protestants insist that this testimony is purely speculative (Protestants’ M.B. at 7, 9).  Jenkins now owns a truck and also drives his girlfriend’s car (N.T. 28‑29).  He can only remember one specific use of a taxicab, i.e., last New Year’s Eve, and he cannot remember any previous use (N.T. 36, 39).  Blair Cab cancelled his lease as a driver, because he was unreliable (N.T. 32‑33, 517, 545, 568‑69).


These facts, however, do not contradict the fact that Jenkins uses taxicabs for transportation home from bars to avoid charges of driving under the influence (N.T. 41).  Accordingly, this testimony presents some evidence of a need for the proposed service.



(2).
Larry Allen Jenkins


Jenkins has lived in the Altoona area his entire life (N.T. 43).  He generally uses taxi service at least a couple of times each week (N.T. 44).  Jenkins uses taxi service for getting to and from work, trips to bars and shopping trips (N.T. 45).  He sometimes calls for taxi service at the bar where he works to arrange rides home for bar customers (N.T. 44).  Jenkins anticipates using taxi service with the same frequency in the future (N.T. 44). 



Jenkins has known Velez for approximately 10 years, mainly while working with him at Blair Cab (N.T. 49).  He testified that Velez took his job at Blair Cab seriously, was on time and took good care of his customers (N.T. 49).  Jenkins believes Velez will provide good taxi service to his customers, if Blue & White’s application is approved, and he supports its application (N.T. 49‑50).  Jenkins intends to use Blue & White for his future taxi needs, if the Commission approves its application (N.T. 49).


The Protestants discount this testimony arguing Larry Jenkins uses two drivers, who work for Blair Cab and with whom he is friendly; they adequately meet his need for cab service (N.T. 56‑57, 546‑47).  He presents no evidence of an inability to get to or from work (Protestants’ M.B. at 6).  Further, the Protestants note Jenkins was fired over a dispute about credit slips and because he demolished a cab (N.T. 51, 55).



After careful review, however, testimony of a possible bias does not alter the fact that Jenkins needs and uses taxi service.  Taken in conjunction with testimony about the inadequacy of existing service, infra, this evidence is probative on the issue of a need for the proposed service.



(3).
Mary Ellen Deneen


Deneen has lived in the Altoona area for approximately four years (N.T. 62).  She has used taxi service about twelve times over the past year (N.T. 62).  Deneen uses taxi service for doctors’ appointments and occasional trips to bars with friends (N.T. 62, 64).  She has neck and back problems for which she often takes medication.  She will not drive her own car to doctors’ appointments, if she is taking this medication.  Rather, she will use taxi service (N.T. 63).  Deneen anticipates using taxi service in the future for similar purposes (N.T. 63).


Deneen has known Velez for 2-3 years (N.T. 65).  She has ridden in his cabs when he drove for Blair Cab (N.T. 65‑66, 70‑71).  She found Velez to be pleasant and he kept his vehicle spotless (N.T. 65).  Deneen will use Blue & White for her future taxi needs, if its application is approved (N.T. 65‑66).


The Protestants note Deneen rides cabs sporadically, owns her own vehicle, and also receives rides with her boyfriend, Ted Jenkins (N.T. 63).  


These facts, however, do not detract from the fact that Deneen uses cabs and claims a need for the Applicant’s proposed service.  This testimony, together with the other evidence in this case, possesses probative value.



(4).
Vincente Colon


Colon lives in Altoona (N.T. 86).  He had used taxi service as often as twice a week in the past, primarily for doctor and hospital visits as a result of two heart attacks over the past few years (N.T. 87).  Colon states that his heart problems are ongoing and he anticipates continuing his doctor and hospital visits (N.T. 87).  While he owns a car, he does not drive when he has doctor or hospital appointments (N.T. 93).  Due to problems with the timeliness of taxi service he received from the Protestants, Colon has not used their taxi service since October 2003 (N.T. 90).  He currently has doctor or hospital appointments approximately every month or two (N.T. 92, 99, 102).  Colon will resume using taxi service and he will use Blue & White for his future taxi needs, if the Commission approves its application (N.T. 89‑90, 99, 103).  



Colon has known Velez for approximately six years (N.T. 89).  Colon used to request Velez as his taxi driver, when Velez worked for Blair Cab.  He states that “Vinnie” was always on time (N.T. 94‑95).  Based on this knowledge, he believes Velez will provide good service to his customers and Colon supports Blue & White’s application (N.T. 90).



The Protestants characterize Colon’s testimony as speculative, because he testifies that he might use cabs in the future, but now a friend drives him and he uses his own vehicle (N.T. 87, 91, 93‑94).  


Having had the opportunity to observe this witness’s demeanor, I find his testimony credible and probative.



(5).
Timothy Case, Sr.


Case has lived in Altoona 12 years (N.T. 113).  He recollects using taxi service between 10-12 times over the past year (N.T. 114).  Case has used taxi service for transporting his children places, and traveling to doctor appointments, lawyer appointments and personal meetings (N.T. 114).  Case anticipates using taxi service in the future with the same frequency as he has in the past (N.T. 115).  His last attempt to use a taxi occurred in March 2004.  The taxi did not arrive at the promised time, so he received a ride from a friend (N.T. 120).



Case is currently on a waiting list to receive a kidney transplant (N.T. 129).  Upon receipt of a donor kidney, he may have to make additional trips to the Joiner Medical Center for treatment and rehabilitation; depending on the time of the appointments, Case may need to use taxi service for these trips (N.T. 129‑30).   Case will use Blue & White for his future taxi needs, if the Commission approves its application (N.T. 116).


Case has known Velez for approximately four years (N.T. 116).  He met Velez when Velez worked as a driver for Blair Cab (N.T. 116).  He found Velez to be very polite and likable, and he was willing to help customers with their bags (N.T. 117, 124‑25).  He believes Velez will provide very good taxi service to his customers and Case supports Blue & White’s application (N.T. 117).


The Protestants note Case drives his fiancée’s vehicle weekly and also receives rides from a friend (N.T. 115‑16, 119‑20).  He will use cabs only if he cannot find a ride with a friend (N.T. 117‑18).  


While this testimony is substantially weaker than the rest, it possesses some probative value.




(6).
Bernard D. Croft


Croft lives in the Altoona area (N.T. 131).  He is retired and does not own a car (N.T. 131‑32).  He testified that he has used taxi service at least once a week over the past year for such things as grocery shopping, doctor appointments, holiday traveling and for other entertainment purposes (N.T. 132).  He expects to use taxi service as often in the future for the same purposes (N.T. 132).



Croft has known Velez for many years, having first met when Velez worked for Blair Cab (N.T. 135).  Based on this knowledge, he believes Velez is very conscientious, dependable and polite, and Velez always kept his taxis clean (N.T. 135‑36).  Croft believes Velez will provide the utmost in customer service; he will use Blue & White for his future taxi needs, if the Commission approves its application (N.T. 135‑36).



The Protestants note one must carefully scrutinize this testimony, because a history of animosity exists between Croft and the principals of Blair Cab.  Croft acknowledges an incident occurred in April 2001 where the police were called, when he threatened bodily injury to the owner of Blair Cab while Croft was working as a dispatcher for Altoona Cab Company.  The threat arose from accusations about the conduct of the owner and Croft’s wife.  Croft never carried out the threat and no charges were filed (N.T. 147‑54).  A second incident occurred when Croft threatened to shoot a driver for Blair Cab two years ago over a territorial dispute with another cab company.  The police were never called and no charges were ever filed (N.T. 551‑52, 559).


These serious incidents clearly bear upon the motivation of Croft to testify for the Applicant, but they do not lessen his need for taxi service.  He and his wife do not own a car and they do require cab transportation for weekly grocery shopping (N.T. 132‑33, 143‑45).  Therefore, Croft’s testimony carries some probative value on the issue of a need for the proposed taxi service.



(7).
Linda K. Croft


Croft lives in Altoona with her husband, Bernard D. Croft (N.T. 155).  She is retired and does not drive (N.T. 156).  Croft has used taxi service in the past as often as two to three times a week, primarily for grocery shopping, doctor visits or to visit friends (N.T. 157).  At the present time, she generally uses taxi service approximately two times a month for trips to the grocery store (N.T. 162).



Croft has known Velez for approximately six years and he has been her taxi driver many times (N.T. 158).  He was always very courteous and helpful with her packages (N.T. 158).  Based on this experience, Croft believes Velez will provide good taxi service to his customers (N.T. 159).  She intends to use Blue & White for her future taxi needs, if the Commission approves its application (N.T. 158‑59, 163).



The Protestants do not assail her testimony.  Accordingly, Croft’s testimony constitutes probative evidence of a need for the proposed taxi service.




(8).
Robert J. Scalice


Scalice is retired and has lived in Altoona most of his life (N.T. 164).  He used taxi service approximately three times over the past year — all for doctors’ appointments (N.T. 165).  Scalice expects to have knee replacement surgery on both of his knees at some point in the near future and he anticipates a three-month recovery period (N.T. 166).  He will be unable to drive during this time (N.T. 166).  Scalice intends to use taxi service in the future any time he must travel and he is unable to drive or use his own car (N.T. 166).  



Scalice has known Velez for approximately three years (N.T. 168).  He testifies that Velez kept his taxi in good operating condition when he drove for the Protestants and he believes Velez will provide good service to his customers, if the Commission approves Blue & White’s application (N.T. 168).  Scalice supports Blue & White’s application (N.T. 168‑69).


The Protestants assert Scalice articulates no specific need for cab service in the future (Protestants’ M.B. at 7).  This argument, however, assumes Scalice will not have the medical procedures performed as he claims.  He has used taxis in the past under similar circumstances.  Therefore, Scalice’s testimony constitutes some probative evidence of a need for the proposed taxi service.



(9).
Earl William Bradley


Bradley lives in Altoona (N.T. 174).  He has used taxi service on several occasions over the past year when his own vehicle broke down or to provide transportation for his workers or other people (N.T. 175, 180).  Bradley anticipates using taxi service in the future for similar reasons (N.T. 175).


Bradley has known Velez for approximately 15 years, having first met him when they both worked at Shoney’s Restaurant in Altoona (N.T. 177).  He believes Velez will provide good taxi service to his customers (N.T. 178‑79).  Bradley intends to use Blue & White for his future taxi needs, if the Commission approves its application (N.T. 178‑79).


The Protestants counter that Bradley has three cars available at home and he will only use a cab when all three break down and he cannot get a ride from someone else (Protestants’ M.B. at 7, 9).  In addition, Blair Cab terminated his lease as a driver over a disagreement with the owner about an unauthorized passenger and then he quit driving a second time, because he “got tired of not making any money” (N.T. 183).  He was also let go another time, because he was unreliable and he had a woman riding around in his cab (N.T. 461‑62, 573).


On balance, Bradley’s testimony has little, if any, evidentiary value.  The fact that he has three vehicles available to meet his transportation needs renders him an unlikely candidate for future taxi service.  His poor work history with the Protestants implies a strong motivation for embellishing his testimony concerning a need for the proposed service.  Therefore, Bradley’s testimony has received little consideration in deciding whether a need for the proposed taxi service exists.



(10).
Jeffrey P. McConnell


McConnell has lived in Altoona approximately 14 years (N.T. 396).  He estimates using taxi service 40‑50 times in the past year (N.T. 397).  He uses taxis for transportation to and from work, for shopping trips, to visit friends and for customers at his place of employment, who need transportation (N.T. 397, 410).  McConnell envisions using cab service in the future as frequently as he has in the past (N.T. 398).  When he takes a second job during the holidays, he uses taxis for transportation (N.T. 397).  For example, McConnell worked at Pizzaria Uno located two to three miles from his residence from November 2003 through February 2004 (N.T. 405).  McConnell has not used taxi service for six to eight weeks, because he was dissatisfied with the service he received (N.T. 414).


McConnell knows Velez from occasions when Velez came to the Sunoco station while driving for Blair Cab (N.T. 401).  McConnell often had Velez as a driver and he often requested him when calling for taxi service (N.T. 401‑02).  McConnell was satisfied with Velez as a driver and he found Velez more dependable than other drivers (N.T. 402).  McConnell will use Blue & White’s taxi service, if the Commission approves its application (N.T. 402).


Conversely, the Protestants find McConnell’s future cab usage unlikely.  Although he was a frequent cab user, they note McConnell now lives one block from where he works and he resides within walking distance of a grocery store.  The Protestants contend McConnell’s alleged need for cab service to a “second job” is speculative and unsupported by any specific evidence (Protestants’ M.B. at 7‑9).


While his future taxi usage may not be as great as it was in the past, McConnell will still need taxi transportation.  He does not own a vehicle and he will still require a means for traveling to shopping and visiting friends.  His historical taxi usage indicates a heavy reliance on this method of conveyance.  Therefore, McConnell’s testimony carries evidentiary weight.



(11).
Summary


After careful review, nine of the ten witnesses who claim to have a need for the proposed service are able to articulate relevant, probative, competent and credible evidence of such a need.  Altogether, this evidence supports a finding that granting this application will serve a useful public purpose, responsive to a public demand or need.



b.
Inadequacy of Existing Service


In addition to the traditional evidence of a need for the proposed service from the testimony of supporting witnesses, the Applicant also offers evidence of an inadequacy of the Protestants’ existing service.  While inadequacy of existing service is no longer a regulatory requirement for granting a motor carrier a certificate of public convenience, such evidence, nevertheless, may be relevant and probative of a need for the proposed service.  Re East Wind Limousine, Docket No. A‑00113345, 1998 WL 34068098 (Order entered March 12, 1998).  Here, witnesses describe problems such as untimely pickups, taxis not showing up at all, rude and discourteous behavior from drivers and dispatchers, and dirty and poorly maintained cabs.


A common problem that these witnesses describe concerns a lack of timely taxi service.  For example, Deneen states that “. . . different times they’d say it’d be 15 minutes, and it’d be 45 minutes, an hour-and-a-half, or not even show up and have to call back . .  .” (N.T. 64).  Colon testifies that “[t]he last time I used it [Blair Cab taxi service], I - - - the last time I call, they told me 15 minutes, and I was waiting for an hour.  I call again, and whoever was the dispatcher, that was in October, I cannot recall what day it was, in last year, he told me that if I don’t want - - - if I don’t like it, you know, to start walking” (N.T. 88‑89).  Bernard Croft relates that “[w]ell, when you call for the cab and tell them your point of pickup and your point of destination, and ask them how long the cab will be, the standard answer is usually 15 to 20 minutes.  Occasionally, they will tell you, ‘well, we’re backed up.  It’ll be an hour.’  But their 15 to 20 minutes can turn into an hour and a half, two hours, and the more you call back, it just seems the more you get pushed to the bottom of the list” (N.T. 133‑34).



Similarly, Scalice, a former dispatcher for the Protestants, states “[i]t’s the timeliness of the - - - you know, if you have an appointment, you need to be there, and the dispatcher will tell you 10 to 15 minutes.  I know that, cause I was a dispatcher.  And it runs into sometimes an hour.  Which make - - - you know, makes me late” (N.T. 166‑67).  McConnell testifies “. . . you ask for a cab.  Sometimes you need it in a hurry and they assure you that they will be there right away or within 15 to 30 minutes, and sometimes it could take as long as an hour and a half, two hours.  Couple of cases, no one bothered to show up at all even when I had been waiting for a cab” (N.T. 398‑99).  In fact, McConnell has not used the Protestants’ taxi service in six to eight weeks due, in large part, to problems with the timeliness of the service he received (N.T. 414).


Additionally, witnesses claim to have received rude service.  Jenkins states, “[t]he drivers are rude and stuff.  It’s terrible.  Their service is terrible.” (N.T. 26).  Colon explains “. . . the driver was, you know, very poorly dressed.  Some of them, you know.  There [sic] was not courteous, you know friendly, you know, courtesy or nothing like that” (N.T. 89).  Case relates, “[y]ou have the tardiness, you have the rudeness from the drivers, you have the unclean cabs” (N.T. 116).  Bernard Croft relates “[n]ot getting out of the car to help my wife down off of the steps or, if she has groceries, not getting out of the car.  They open the trunk lid, and they sit there and wait for her to take them out, or somebody to come out of the house and get them” (N.T. 143).  Linda Croft interjects, “it’s the drivers.  They tend to be a little bit rude at some times” (N.T. 158).  Scalice recalls, “[s]ometimes the drivers are a little bit rude or abrupt.  You know, you try to talk to them, and they just give you a grunt” (N.T. 167).


Next, witnesses express concerns about the cleanliness and safety of the Protestants’ vehicles.  Theodore Jenkins testifies, “[t]heir cars are in bad shape. . . . Exhaust.  I mean, the windows don’t work, doors, they’re dirty inside” (N.T. 26).  Larry Jenkins relates a personal experience he had when driving for the Protestants (N.T. 47):

Yeah, when I was employed for Mr. Pelton over there, I took the car one day, to Keystone Firestone to have it - - - front end aligned and the tie-rod ends fixed on it.  And they wouldn’t even put it on the rack, it was that bad.  He told me to drive the car back to the office.  

So, I drove the car back to the office and told Mr. Pelton over there what took place that day.  He said, “You’ll either get in the car and drive the car, or I’m going to charge you full lease.”  I said, “I’m not driving the car.  It’s not safe.  I’m going home.”  So, he called another driver in, to get him to drive the car.  I went home that day.”

Colon offers, as one of his experiences, that the “cab was dirty, the driver was, you know, very poorly dressed” (N.T. 89).



Finally, the Protestants themselves acknowledge that, at least during the first 10-12 days of every month, they are unable to handle the requests for taxi service that they receive.  Linda Pelton admits her company currently has only one car in service (N.T. 343).  She states, “the first 10 days of the month are very busy.  Especially, the first five.  I mean, you could have 20 cabs, and you wouldn’t have enough cabs” (N.T. 351).  She goes on to explain, “[b]ecause that’s when all the pension people get paid.  Social Security, railroad pensions and all that.  This is when they have their money, so they use cabs to go grocery shopping, go out for supper, do whatever” (N.T. 351).  Pelton agrees customers complain about the service provided during the early part of each month (N.T. 378‑79).  Harry Pelton admits Blair Cab can run 12 cars from the first to the seventh of each month due to the heavy demand, but he only operates five vehicles (N.T. 437‑38).  He also admits customers may experience delays at times (N.T. 485‑86).


Conversely, the Protestants detail how some of the Applicant’s supporting witnesses, i.e., Theodore Jenkins, Larry Jenkins, Bernard Croft and Earl Bradley, formerly worked for them and why each witness now supposedly has “an axe to grind” or hopes to obtain future employment with Blue & White (Protestants’ M.B. at 2, 9‑10).  More importantly, the Protestants describe how difficult it is to find suitable drivers and what a high degree of driver turnover they experience, because drivers have a difficult time earning a living (N.T. 438‑39, 520).  They explain how they have idle equipment available, but they assert declining population and poor economic conditions, as well as competition from Blair Senior Services, gypsy cabs and the Altoona Metropolitan Transit Authority, prevent leasing these vehicles to additional drivers (N.T. 336, 343‑47, 351‑57, 367‑70, 372, 375‑76, 381‑86, 389, 432‑34, 443‑44, 448, 450‑53, 488‑90, 492‑96, 510‑14, 521‑26, 528‑29; Blair Cab Exhs. 5 & 7).


The economic impact of additional competition upon the Protestants should the Commission grant this application will be discussed, infra.  It is sufficient for the purpose of deciding the public need issue, however, to note unrefuted evidence demonstrates that the public using taxi transportation in Altoona is ill-served.  During at least a third of each month, the Protestants acknowledge their present operations are incapable of handling the demand for taxi service.  Harry Pelton admits this condition exists during the first 12 days of each month (N.T. 485‑86).  Pelton suggests that he can run twice as many taxis during this period each month (N.T. 437‑38).  In addition, Linda Pelton testifies that 20 taxis will not be enough to handle the demand during the first third of each month (N.T. 351).  Yet, A‑1 Taxi currently operates only one cab (N.T. 343).


It is the public need — not the private interest of any particular entity or group of individuals to operate profitably in this economic environment — that remains the overarching concern.  The Protestants’ pecuniary interests in not hiring more drivers and not operating more taxis does not serve the public interest, if a public need for adequate service remains unfulfilled.  As the court stated, “[t]he legislature in enacting the Public Utility Code did not intend to benefit established carriers by erecting artificial barriers to the entry of new competitors.  It is the public interest and convenience which the law seeks to protect.”  Mobilfone of Northeastern PA. v. Pa. P.U.C., 458 A.2d 1030, 1034 (Pa. Cmwlth. 1983).   The record evidence clearly supports finding that approval of this application will serve a useful public purpose, responsive to a public demand or need.  Blue Bird, supra.

2.
Fitness


To reiterate, Section 41.14(b) of Title 52 of the Pennsylvania Code, 52 Pa. Code §41.14(b), requires that applicants seeking motor common carrier authority demonstrate that they possess the technical and financial ability to provide the proposed service.  The Commission may withhold authority, if the record shows an applicant’s propensity to operate in an unsafe or illegal manner.  We turn now to review each of these factors to determine whether Blue & White possesses the financial, technical and legal fitness to provide the proposed service.


a.
Financial Fitness


First Commonwealth Bank approved a Small Business Administration loan of $75,000 for Blue & White (N.T. 7‑8). The bank will hold the loan indefinitely for Blue & White, pending the Commission’s approval of this application (N.T. 8, 21).  When Blue & White is ready to close on the loan, the bank will run additional credit checks on Velez and his wife to assure no deterioration in their financial position has occurred.  The bank may withdraw the loan commitment, if the credit scores are significantly lower than they were at the time of the original loan application (N.T. 20).  No one anticipates that such a deterioration will occur.  



In fact, Velez and his brother hold a joint bank account that is currently worth approximately $61,000.00 (N.T. 235).  This money, which came from the sale of a house in Florida, is available to Blue & White for use, as needed, in the business (N.T. 235‑36).  This money was not shown on the loan application materials because the house, which belonged to Velez’s brother, was sold after the loan application was submitted (N.T. 325).  As a result, Velez’s personal financial position appears stronger now than when he applied for the original loan (N.T. 235).


In addition, Blue & White already owns five automobiles equipped with roof signs and meters (Applicant’s Exhs. 1-3).  Velez purchased five Ford Crown Victoria automobiles for approximately $25,000.00 at an auto auction in Hershey, Pennsylvania (N.T. 201‑02).  $20,000.00 of the total purchase price is a loan to the business from the shareholders and it will be repaid as business conditions permit (N.T. 204).  No deadline for repayment of this money exists and the shareholders will not charge the company interest on this loan (N.T. 204).  The remaining $5,000.00 of the purchase price will remain in the business (N.T. 204).


Velez anticipates other start-up costs including:  (1) insurance costing about $30,000.00 per year for all five cars, depending on the actual number of cars in service (N.T. 216, 276); (2) a lift for use in the garage costing approximately $4,000 (N.T. 233); (3) an air compressor costing about $1,000; (4) lettering for the cars costing about $45 per car (N.T. 234); (5) a two-way radio communications system costing about $4,800 (N.T. 279); and (6) a computer and office equipment costing approximately $4,000 (N.T. 235).  Velez acknowledges that he is not sure of the precise amount of money he will need for start-up costs to begin the business; he estimates that it may be approximately $40,000.00 (N.T. 276).


Meanwhile, the Protestants point out the Applicant intends to use independent contractor drivers, who will pay the Applicant a fixed amount per shift to generate revenue.  The drivers must then earn sufficient funds to meet their lease costs and expenses.  The Protestants question the ability of the independent contractors to earn a fair return on their leases, as well as the ability of the Applicant to meet its fixed costs and expenses.  The Protestants contend the Applicant will have to divert the vast majority of the existing business in the City of Altoona to meet its admitted fixed annual operating expenses.  They claim the Applicant will have to generate a minimum of $134,931.00 in the first year from its independent contractor drivers to meet most, but not all, of its fixed annual expenses (Protestants’ M.B. at 11‑12).


In addition, the Protestants note these expenses do not include salaries for Velez or the two other owners and officers.  It also does not include any payments to officers, who loaned money to the corporation, nor amounts needed for additional legal fees and corporate expenses.  It also does not include taxes, Commission assessments, and Yellow Pages ads.  Most importantly, it does not include principal payments on the SBA loan (Protestants’ M.B. at 12).



To meet these expenses, the Protestants contend the Applicant will have to generate a minimum of $175,000 in fees from its independent contractors in the first year.  Velez projects first year revenues of $167,845, which he admits will require Blue & White to lease all of its vehicles 24 hours per day/365 days (N.T. 293).  To operate at this level, the Protestants argue the Applicant’s drivers will have to operate in the City of Altoona with little or no competition.  They note, however, that Blair Cab’s gross revenue in 2003 using six cabs was only $190,111 (Protestants’ M.B. at 13; N.T. 582).



To generate sufficient revenue in this market, the Protestants note they not only have experienced drivers, who will attempt to keep their business in Altoona, but they have diversified as well.   They established a dispatching service that not only dispatches for Blair Cab, but also for other entities, and a car repair business that not only services cabs operated by Blair Cab, but also other vehicles (N.T. 428‑31).  In addition, Blair Cab obtained authority to transport property in taxicabs that generates additional revenue for drivers, although the percentage has diminished over the years (Protestants’ M.B. at 13; N.T. 433).


Further, the Protestants seriously question whether Velez has proper authority to commit monies he claims that he will use in the business to meet capital needs.  Funds that Velez’s brother and Velez’s wife actually contributed to the corporation are substantially greater than the value of their interest in the company (N.T. 266‑67).  Also, Velez’s brother and Velez’s wife will not be repaid for their contributions (N.T. 268).  The Protestants assert Velez’s brother is incapacitated from the effects of a stroke and Alzheimer’s disease, yet Velez holds his power of attorney (N.T. 235, 299).  The Protestants argue no evidence exists that Velez’s brother or Velez’s wife agree to their minority shareholder status, since neither one testified.  This record, the Protestants insist, raises serious questions about the financial underpinnings of this Applicant (Protestants’ M.B. at 14‑15).


The fundamental flaw in the Protestants’ argument on this issue lies with the assertion that Blue & White must run its operations exactly like the Protestants’ in order to operate a viable taxi business in Blair County.  While the Protestants hold authority to operate in the City of Altoona, the Applicant is seeking authority for Blair County — a much larger area.  Moreover, the Protestants assume the Applicant will bring no new ideas, greater flexibility or innovation to the taxi business in this area.  Finally, the Protestants incorrectly assume Velez’s brother is incapacitated, when there is no evidence of such in this record.  There are many permutations and side effects from a stroke and Alzheimer’s is a progressive disease that may leave a person incapacitated only after many years from its onset.  The law presumes a person is competent to make decisions about the fundamental questions of one’s life, until proven otherwise.  No such proof exists here.  On the contrary, Velez testifies that his brother knows the joint bank account will be used for the business and consents to its use (N.T. 299, 324).


Finally, with regard to the issue of financial fitness, the Commission has explained, “. . . an applicant should possess the financial ability to give reliable and respectable service to the public.  Applicant should own or have sufficient financial resources to obtain the equipment needed to perform the proposed service.”  Re Perry Hassman, 55 Pa. P.U.C. 661 (1982); Blue Bird, supra.  The record contains substantial evidence that shows quite clearly that Blue & White possesses the financial resources to provide the proposed service.  As described above, the company already owns five automobiles.  In addition, the company has access to approximately $136,000.00, with which it may purchase all other necessary start-up equipment, facilities and insurance.  The Protestants’ suggestion that the Applicant must demonstrate sufficient assets, together with an airtight business plan, to guarantee a successful enterprise is not the appropriate standard.  Blue & White holds sufficient financial resources to purchase all necessary start-up equipment and facilities.  Therefore, the Applicant possesses the financial fitness to provide the proposed service.


b.
Technical Fitness


The Applicant’s technical fitness begins with its principal, Vincent Velez, who was a taxi driver for the Protestants for approximately 12 years (N.T. 198).  Numerous witnesses vouch for the fine service he provided, including the fact that he was reliable, dependable and courteous, he kept his cars clean and he was always on time (N.T. 27, 49‑50, 65, 98, 117, 135, 158, 402).  Velez also supervised a work force of 15 employees, while working as a stationary engineer at a state hospital on Staten Island, New York for approximately 17 years (N.T. 199‑200).


As discussed, supra, the Applicant already owns five Ford Crown Victoria automobiles, each with a roof sign and meter (N.T. 201; Blue & White Exhs. 1-3).  Four of these cars are model year 2000 and one is year 1999 (N.T. 201‑02).  These cars have between 89,000 and 111,000 miles on them (N.T. 204).



Next, Velez has held discussions with the owner of a vacant garage about using it for the Applicant’s business.  This former gas station has a large office area, three car bays and on-site parking (N.T. 213‑14; Blue & White Exh. 4).  The business is located near several potential sources of taxi business, i.e., Altoona Hospital, a train station, a bus station, a doctor’s office and a residential high-rise for the elderly (N.T. 214).  Velez picked up customers at these locations almost every day when he was a driver (N.T. 215).  Velez also obtained an estimate for car insurance from a local broker (N.T. 216).



In addition, Velez has discussed hiring certain individuals, who have relevant experience, upon receipt of Commission approval of this application.  For example, he has discussed dispatching duties and possible employment with Bernard Croft (N.T. 147).  Croft worked previously as a taxi dispatcher (N.T. 139).  Velez also has had discussions with experienced individuals about a mechanic position with Blue & White (N.T. 241).  Velez will be responsible for the overall supervision of the business (N.T. 285).  He intends to devote his full-time effort to running the business (N.T. 198).  Velez has lived in Blair County for over 18 years and he is familiar with this area (N.T. 199).



For their part, the Protestants respond that the Applicant has not established that Velez has the expertise to operate a taxi business.  The fact that Velez drove a cab as an independent contractor, the Protestants argue, is an insufficient basis to judge his ability to operate a taxi business.  His lack of knowledge of tariffs, the discrepancy in his testimony about his financing, his inability to state succinctly what his payments would be under the SBA loan, and the fact that he has been living on Social Security disability income since 1994 and he has been without regular employment (except as a cabdriver) during that time, they assert, warrants a conclusion that Velez does not have the technical expertise to manage and operate the proposed service (Protestants’ M.B. at 15‑16).  



Further, the Protestants argue that while Velez has engendered friendships with former Blair Cab drivers, who testify for the Applicant, these potential cabdrivers for the Applicant show themselves to be unreliable and “dysfunctional operators,” who have a personal vendetta against the Protestants.  In the Protestants’ view, these witnesses do not engender confidence that the public will be well served, if they become independent contractors for the Applicant.  Yet, the Protestants suggest Velez does not identify anyone else other than these “castoffs” from Blair Cab, who will drive the Applicant’s vehicles (Protestants’ M.B. at 16).


Initially, one must note that no one has stated definitively that any of the individuals that the Protestants consider “dysfunctional operators” or Blair Cab “castoffs” will indeed drive taxis for the Applicant.  Moreover, there are always at least two sides to each story and the hard feelings engendered by past events in one circumstance may evaporate in a new employment setting.  So whatever the case may be, any imputation of the Applicant’s unfitness due to the negative qualities of any of these individuals is entirely speculative.


As to the fitness of Velez to operate this enterprise, substantial evidence supports the conclusion that he was a fine taxi driver for 12 years with the Protestants; he performed his duties well and he enjoyed the high regard of his clientele for dependability and reliability.  These traits translate well into the proposed taxi business.  Velez has never been convicted of a crime, possesses a current valid driver’s license and has never experienced a suspension or revocation of that license (N.T. 242, 305).  He supervised employees before as a stationary engineer at a state hospital on Staten Island, New York for approximately 17 years (N.T. 199‑200).  Velez has received Social Security disability income since 1994 for diabetes and asthma (N.T. 248‑49), which did not render him incapable of driving cabs for the Protestants.  No evidence suggests these conditions will hinder his efforts in the proposed enterprise.  Furthermore, no evidence suggests Velez or anyone working for the Applicant has failed to comply with any Commission orders or regulations.


In summary, the Applicant possesses the technical ability to provide the proposed service in the requested territory.


c.
Propensity to Operate Safely and Legally


Lack of fitness is also demonstrated by persistent disregard for, flouting, or defiance of the Code, Commission Orders and regulations, or by violations in matters affecting the safety of operations.  Re:  William O'Connor, 54 Pa. P.U.C. 547, 549 (1980).  The Protestants raise a question concerning the propensity of Velez to operate a vehicle safely and legally.  An applicant for motor common carrier authority does not bear the burden of proving it will operate legally and safely.  Rather, the language of Section 41.14(b) presumes an applicant will operate legally and safely.  It is the duty of the presiding Administrative Law Judge, however, to monitor the record as a whole, in the public interest and in the interest of maintaining the integrity of the regulatory process, to discern whether an applicant lacks such a propensity.  Once the record fairly suggests an applicant lacks a propensity to operate legally or safely, then the applicant does have the burden of showing such is not the case.  When the record, as a whole, affirmatively demonstrates an applicant lacks a propensity to operate legally, administrative discretion must be exercised to determine whether, and to what extent, the application should be granted.  Brink's, Inc. v. Pa. P.U.C., 500 Pa. 387, 456 A.2d 1342 (1983); Bunting Bristol Transfer, Inc., et al. v. Pa. P.U.C., 418 Pa. 286, 210 A.2d 281 (1965); and D.F. Bast, Inc., et al. v. Pa. P.U.C., 397 Pa. 246, 154 A.2d 505 (1959).


Here, Harry Pelton of Blair Cab asserts that five years ago, he terminated Velez’s taxi driver’s lease, when the insurance company reported that he had incurred a charge of driving under the influence (N.T. 455‑56).  For his part, Velez denies that he drinks alcohol.  The DUI incident occurred when he was driving friends, who had been drinking.  The DUI charges were dismissed before trial.  Thereafter, Velez drove a taxicab for Blair Cab for almost seven years (N.T. 305‑06, 587‑88).


The Protestants offer no evidence of a DUI conviction for this individual.  No evidence suggests Velez’s version of the incident is incorrect.  Merely charging an individual with DUI constitutes an insufficient basis upon which to base any finding of a propensity to operate unsafely or illegally.  Moreover, if it had significant questions about Velez’s fitness, Blair Cab would not have tendered him a lease to drive one of its taxis for years afterwards.  Therefore, no competent evidence exists in this record to find the Applicant or anyone potentially working for it lacks a propensity to operate safely or legally.


3.
Adverse Public Impact


Perhaps the most bitterly contested issue in this proceeding concerns the impact that granting this application will have upon existing carriers serving the public in Altoona.  The burden under 52 Pa. Code §41.14(c) to prove the entry of a new carrier will so endanger or impair the operations of existing carriers that, on balance, the granting of authority will be contrary to the public interest, is on a protestant.  That burden is a heavy one.  Evidence consisting merely of a diversion of traffic volume from a protestant is insufficient to sustain this burden of proof.  Blue Bird, supra.  The Commission is vested with the discretion to determine whether, and the extent to which, competition between public utilities may be permitted.  Yellow Cab Co. v. Pa. P.U.C., 161 Pa. Superior Ct. 41, 54 A.2d 301 (1947); John Benkhart & Sons v. Pa. P.U.C., 137 Pa. Superior Ct. 13, 7 A.2d 588 (1939); Collins v. Pa. P.S.C., 84 Pa. Superior Ct. 58 (1924);  Application of the Harmony Electric Company, 1 Pa. P.S.C. 75 (1914); and Application of Wilkes Barre Light Company, 2 Pa. P.S.C. 913 (1915).  Only the threat of unrestrained and destructive competition, which is inimical to the public interest, precludes a grant of an application pursuant to Subsection 41.14(c).  Blue Bird, supra.  See also, Harmony Electric Company v. Pa. P.S.C., 78 Pa. Superior Ct. 271 (1922); Yellow Cab of Pittsburgh v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987), and Seaboard Tank Lines, Inc. v. Pa. P.U.C., 502 A.2d 762 (Pa. Cmwlth. 1985).



The term “destructive competition,” though referenced in decisions of the Commonwealth Court, does not appear to have been defined by any court in Pennsylvania.  The Commonwealth Court did, however, provide the following definitions of “harmful competition” and “unfair competition” in Brinks, Inc. v. Pa. P.U.C., 424 A.2d 1010, 1012, n. 2 (Pa. Cmwlth. 1981):

In this opinion, we use the terms “unfair competition” and “harmful competition” to mean different things.  “Harmful competition” refers to competition with a common carrier where there is insufficient need for additional service to warrant a grant of authority to another common carrier or a contract carrier.  “Unfair competition” refers to competition between two carriers where one of those carriers is forced, by the terms of its grant of authority, to operate under more burdensome conditions than the other.



Competition, which is either “harmful” or “unfair” by definition appears to be “destructive.”  Additionally, competition in the guise of “unfair trade practices” or “predatory pricing” through unreasonable tariff rates also appears to constitute “destructive competition.”  In short, competition, which threatens the future existence and availability of public utility service to the public, should also be regarded as “destructive.”  Cf., Application of the Harmony Electric Company, 1 Pa. P.S.C. 75 (1914).  Whether a grant of authority in a particular case may give rise to a competitive situation that may be destructive is a matter the Commission must decide on the basis of the record before it.  Having reviewed the law on this subject, we turn now to review the question of whether the Applicant’s entry in this market will be contrary to the public interest.


a.
The Protestants’ Case



Protestants argue that approval of this application will so impair and endanger their operations that, on balance, the public interest will not be served (Protestants’ M.B. at 16‑23).  They submit this is not a case where there will be a mere diversion of traffic.  Instead, they claim entry of the Applicant into the cab market in Altoona will result in unrestrained and destructive competition, which is inimical to the public interest.  Yellow Cab of Pittsburgh v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).


Historically, the Protestants note Altoona has only been able to support one viable taxi service.  Harry Pelton, the owner of Blair Cab, states that since he entered the cab business as a driver and dispatcher in the 1960’s, only one cab company has been able to survive.  Even when more than one cab company operated, the second company generally had only one or two vehicles in service, as occurred in the mid-1960’s, when Altoona Cab Company competed with Yellow Cab & Transfer (N.T. 421‑22).  In the mid-1970’s, when a new owner acquired Altoona Cab and operated four vehicles, Yellow Cab reduced its fleet to five units (N.T. 423).  Altoona Cab’s new owner began losing money the first year.  When he died, another owner acquired Altoona Cab and ran only three vehicles, but this service also ended (N.T. 424).  By 1982, Altoona Cab was operating one vehicle on a part-time basis (N.T. 425).  Ultimately, Altoona Cab was sold and eventually closed operations in 2002 (N.T. 425).



Further, Pelton recalls that 15 years ago, Altoona was a “13‑cab town.”  At that time, the population was greater and more diverse.  Pelton estimates the current population can support no more than eight cabs due to a heavy loss of industry and population (N.T. 425‑26).  He notes the loss of beauty pageants to Altoona, elimination of passenger service to and from the Altoona Airport, a decline in package delivery requirements in taxicabs, and the Norfolk & Southern’s acquisition of Conrail, which eliminated the need to transport train crews, drastically reduced the need for cabs, except during the peak period of the first week of each month (N.T. 427‑28, 433‑34).


Now, Blair Cab has six vehicles in operation.  It can add one or more additional vehicles, if needed (N.T. 437).  A-1 Taxi currently runs one vehicle and has extra vehicles available, but Linda Pelton claims she cannot obtain drivers because of an inability to generate sufficient revenue (N.T. 356‑57).


In addition, the Protestants note Altoona’s population has declined significantly.  The City of Altoona had a population in 1969 of 69,083 (Blair Cab Exh. 7).  That population has declined in each of the following 10‑year census periods so that by the year 2000, the population is less than 50,000.  Not only has the population of Blair County declined since 1960, but also the number of persons qualified for free or reduced transportation has increased.  Id.  Harry Pelton estimates no more than 500 to 700 citizens living in the City of Altoona ride cabs (N.T. 463).


Another problem facing existing cab service in Altoona is the fact that the demand for cabs peaks during the first week of the month, then subsides substantially thereafter.   Pelton explains people receive their pension and social security checks during the first week of the month (437-438).  Although Pelton estimates that his company can use 12 cabs between the first and seventh of each month, thereafter only five cabs can generate enough revenue to operate (N.T. 437‑38).  Independent contractors, who work for Blair Cab, must generate sufficient revenue during the first week of the month to continue operating daily throughout the balance of the month (N.T. 438‑39).  Pelton opines that complaints registered during the first week of the month regarding delays in pickup are due to the fact that cabdrivers are trying to grab as much business as possible to pay for their cab rentals during the remainder of the month (N.T. 437‑38, 485‑86).


Not only does Blair Cab face the issue of declining population, but Pelton maintains it also faces significant competition from Blair Senior Services, which is operating 40 vehicles for low-cost transportation on a door-to-door basis (N.T. 433‑44). Altoona Metro Transit Authority, which is supposed to operate fixed-route bus service, instead provides virtual door-to-door service (N.T. 445).  A number of jitneys operate illegal call and demand service also (N.T. 448).  



Further, Blair Cab asserts its revenues have declined by more than $100,000 between 2001 and 2003.  Its drivers average $3.35 per trip (N.T. 450‑51).  In order to pay the $70 shift fee to Blair Cab and pay the cost of fuel, Pelton estimates each driver must generate at least 25 trips per shift to just break even (N.T. 452).  Obviously, each driver must generate more than 25 trips to earn any income.  Two Blair Cab drivers support this view.  John Young, Jr. states that in non-peak periods, after the seventh or eighth of the month, the number of trips per shift is cut in half and “it steadily gets slower as the month goes on” (N.T. 540).  Ronald Lockard relates that he can average 23 to 30 trips per shift during the peak period from the first to the fifth of the month, but thereafter he may have as few as 15 trips per shift (N.T. 565).  Both Young and Lockard can handle more trips per shift, if the business is available (N.T. 553, 567).


Blair Cab submits a graph to demonstrate the decline in business between the first and fourth weeks of the month (Blair Cab Exh. 6).  The graph shows the actual number of trips for both A-1 Taxi and Blair Cab during randomly selected months between 2002 and 2004.  It shows the number of “no-shows,” which were incidents where someone called for a cab but no passenger was there to be picked up (N.T. 507‑08).  The decline in business between the first week of the month and the remainder of the month results in significant driver turnover, because drivers are not making enough money to pay for leasing the cabs (N.T. 438‑39).


Young explains that drivers encounter difficult experiences with passengers, who call for a cab but do not call back if they change their mind, who request a cab from one point to another, but then request one or more side trips en route, or who make a cabdriver wait while they shop or do banking (N.T. 536‑38).  These situations create delays for other customers, since dispatchers cannot predict when a cab will become available due to these unforeseen circumstances.



Young relates the longevity of a driver is dependent upon his ability to provide good service, which he says is the key to a driver’s ability to get repeat customers (N.T. 548).  He opines this cannot be done, if the Applicant operates three to five additional cabs in Altoona.  Young asserts, “there is only a certain base out there that’s calling for service and we’re keeping our cars busy 7 to 10 days out of the month.  There’s another 15 to 20 days that we’re not doing much of anything at all” (N.T. 553).



The Protestants note the amount of intrastate competition, which will benefit the public interest, is a matter legislatively mandated to the Commission’s sound judgment and discretion.  Competition is not, therefore, a result that is always in the best interest of the public.  Mobilfone of Northeastern Pennsylvania, Inc., 458 A.2d 1030, 1037 (Pa. Cmwlth. 1983).  Protestants submit the issue in this case is not merely one as to whether existing service is adequate or not.  Instead, the issue is whether institution of a new competitive service will so disrupt and impair the ability of existing cab companies to continue operating that the public will actually suffer.  Protestants conclude the public will not be better served, if only the Applicant survives and Blair Cab and A-1 Taxi are forced to shut down or drastically reduce their fleet as other competitors have done in the past.  They argue the evidence warrants a conclusion that the number of cabs that can operate successfully in Altoona is limited and the public is being reasonably well served by Blair Cab and A-1 Taxi considering all of the facts and circumstances in this fragile economy (Protestants’ M.B. at 22‑23).


b.
The Applicant’s Response


Blue & White replies that the Protestants are merely attempting to protect their current monopoly position in the taxi business in the Altoona area and avoid healthy, beneficial competition from a worthy adversary.  This position upends recent Commission trends emphasizing the benefits of competition (Applicant’s M.B. at 30‑31; Applicant’s R.B. at 11‑14).


The Applicant notes no competition exists in the taxi business in Blair County.  The Pelton family owns both Blair Cab and A-1 Taxi (N.T. 336, 338).  The two companies work together (N.T. 500).  Pelton’s dispatchers may suggest using the other cab company’s service, if the requested company does not have a cab available (N.T. 500).  McConnell states that on one occasion, he called for a taxi from one company and a taxi from the other Protestant, with a different rate, arrived to pick him up (N.T. 400).  Despite the Protestants’ attempts to convince the Commission to the contrary, the Applicant insists there simply is no competition in the taxi business in Blair County.


Further, the Applicant argues the benefits to the public that will be realized by approval of Blue & White’s application outweigh any harm the Protestants may experience.  Substantial evidence demonstrates that significant public benefits will be realized by granting this application.  The Protestants are unable to handle the demand for taxi service that exists during the early part of each month.  The Protestants’ own witnesses acknowledge this fact.  The Peltons admit they do not have enough taxis to handle demand in the early part of each month and delays in providing service are common (N.T. 351, 437‑38, 485‑86).  Further, many of Blue & White’s witnesses testify about problems they experienced with the service they received from the Protestants.  Common complaints include taxis that show up late or not at all, discourteous drivers and dispatchers and poor quality cars.  Finally, these witnesses insist they will use Blue & White’s service for their future taxi needs, if the Commission approves this application.



Also, the Applicant submits additional service will mean easier access to taxi service with faster response time, especially during the early part of each month.  Faster response time and dependable service will obviously benefit the public.  Velez is known for providing timely, courteous and reliable service to his customers.  In light of evidence about inadequate service provided by the Protestants, new, courteous and reliable service with quality vehicles will present significant benefit to the public.  


As to the concern about generating sufficient revenue in this market to justify entry of a new taxi provider, the Applicant proposes a competitive strategy.  Velez intends to offer drivers lease rates that are more competitive than those charged by the Protestants.  He intends to charge, at least initially, $60.00 per shift for day shifts and $55.00 per shift for night shifts (N.T. 286).  This rate compares favorably to the rate of $70.00 per shift that the Protestants currently charge.


As to the concern about competition from other transportation providers in Altoona, Blue & White first notes that these companies are not true competitors for taxi service.  Blair Senior Services is intended for citizens 62 years-of-age and older (N.T. 488).  To the extent that service provides transportation to younger people, it is providing illegal service (N.T. 488).  The bus service is supposed to make pickups at designated stops only (N.T. 490).  To the extent the bus service picks up passengers at points other than designated stops, this action constitutes illegal service (N.T. 492).  Blue & White posits these other transportation providers do not offer direct competition to taxi service.  


In addition, the Applicant notes the Protestants, despite cries of damaging illegal competition from other transportation providers, have done very little to protect themselves.  For example, Pelton has not complained about Blair Senior Services’ illegal transportation for two and one-half years (N.T. 489).  Pelton also has not complained about illegal bus transportation since last summer (N.T. 490).  The Applicant posits the Protestants should not be able to use the illegal conduct of other transportation providers to their benefit in challenging Blue & White’s application, when they have done almost nothing to protect themselves.  The Protestants’ complacency does not benefit the public.


Finally, the Applicant opines the benefits from granting its application far outweigh any potential harm to the Protestants.  As the Commission has noted, healthy competition created by Blue & White’s entry into the market may force improvement in the quality of service provided by the Protestants.  This result will substantially benefit the public.


c.
Resolution


Pennsylvania courts have long recognized the primacy of public interest and public benefit considerations over the pecuniary interests of incumbent providers.  As the court proclaimed, “[t]he primary object of the public service laws is not to establish a monopoly or to guarantee the security of investment in public service corporations, but first and at all times to serve the interests of the public.”  D.F. Bast v. Pa. P.U.C., 138 A.2d 270 (Pa. Superior Ct. 1958), rev’d on other grounds, 154 A.2d 505 (1959).  More recently, the Commission elaborated on the requirements of 52 Pa. Code §41.14(c), when it stated:


Subsection 41.14(c) emphasizes the advantages of healthy competition in the motor carrier industry and recognizes that “[t]he legislature in enacting the Public Utility Code did not intend to benefit established carriers by erecting artificial barriers to the entry of new competitors.  It is the public interest and convenience which the law seeks to protect.”  Mobilfone of Northeastern Pennsylvania v. Pennsylvania Public Utility Commission, 73 Pa. Cmwlth. 340, 346 458 A.2d 1030, 1034 (1983); Purolator Courier Corp. I; Re Mobilfone of Northeastern Pennsylvania, Inc.; Re Ben Franklin Carriages, Inc.  To prevent the Commission’s approval of an application, existing common carriers/protestants must carry a heavy burden of proof under Subsection 41.14(c); they must show that the entry of a new carrier into the transportation field would endanger or impair their existing operations to such an extent that, on balance, the granting of the requested authority would contravene the public interest.  See, e.g. Yellow Cab Co. of Pittsburgh; Seaboard Tank Lines, Inc.  


Both Pennsylvania appellate courts and the Commission have repeatedly advised that “[n]o carrier has a right to be granted freedom from competition.”  Mobilfone of Northeastern Pennsylvania, Inc., 73 Pa. Cmwlth. at 351, 458 A.2d at 1037 (quoting Reeder v. Pennsylvania Public Utility Commission, 192 Pa. Super. Ct. 298, 303, 162 A.2d 231, 233 (1960)); Noerr Motor Freight, Inc.; Re Mobilfone of Northeastern Pennsylvania, Inc.; Re Ben Franklin Carriages, Inc.  The existence of adequate service by extant carriers does not, by itself, preclude the granting of a certificate to an applicant.  Seaboard Tank Lines, Inc; Re Ben Franklin Carriages, Inc.  Thus, the mere potential for diversion of traffic volume from existing carriers to an applicant is insufficient to sustain the protesting carriers’ burden of proof under Subsection 41.14(c).  Railway Express Agency, Inc. v. Pennsylvania Public Utility Commission, 195 Pa. Super. Ct. 394, 39 PUR 3rd 477, 171 A. 2d 860 (1961); Re Ben Franklin Carriages, Inc.; Re Perkiomen Airways, Ltd., 51 Pa PUC 267 (1977).  In some instances, an increase in competition will tend to improve the service and efficiency of other carriers in the market.  Noerr Motor Freight, Inc.; Re Mobilfone of Northeastern Pennsylvania, Inc.; Re Perkiomen Airways, Ltd.  

Blue Bird, supra at 286.


The premise of the Protestants’ argument is that if the Applicant is granted authority to operate in Blair County, then the Protestants’ operations will not survive.  The fatal flaw with this argument is that, under 52 Pa. Code §41.14(c) and as the Commission interpreted this regulation in Blue Bird, the focus is not on harm to an existing carrier’s business, but rather on the harm to the public interest.  The benefits to the public that will be realized by approval of Blue & White’s application outweigh any harm the Protestants may experience.


In this instance, competition may improve the service and efficiency of existing carriers in the Altoona taxicab market.  The Hobson’s choice that the Protestants propose of inadequate service with long delays at the beginning of a month or drivers generating insufficient revenues to operate the remainder of the month becomes moot once one realizes the benefits of competition.  The Applicant proposes a lease rate that is competitive with the Protestants and thus, it should be able to attract drivers who are more responsive to the public need.  The nature of competition itself will ensure more responsive taxi service.  Competition fosters initiative and innovation.  If a service remains unresponsive, the public will gravitate to a more responsive service.  Improving the service may create a greater demand.  Consequently, competition may create a demand that until now has remained untapped.


Furthermore, the Protestants are understandably motivated by self-preservation and the need to use the Public Utility Code to protect themselves from healthy competition.  The mere potential for diversion of traffic and revenue, however, is simply insufficient to deny this application.  “Only the threat of unrestrained and destructive competition which is inimical to the public interest precludes the grant of an application pursuant to subsection 41.14(c).”  Id. at 286.  This principle applies with equal force to this case.  The Protestants have failed to show that approval of this application is based upon such insufficient evidence of a public demand/need that they will be driven from business by “harmful competition,” thus depriving the public of a valuable service.  Brinks, Inc., supra.  Based upon the record evidence of public need, together with the demonstrated fitness of the Applicant to satisfy that need, the public appears to be well served by granting this authority.



For the foregoing reasons, this application is approved.  Approval of this application, however, is conditioned upon the Applicant satisfying any and all obligations due and outstanding for payment of Public Utility Commission annual assessments and/or fines.

IV.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The Applicant has demonstrated the requisite public demand/need for the proposed service in the application territory.

3. The Applicant has demonstrated the necessary fitness to provide the services sought in this application.

4. Granting this authority to the Applicant will not endanger or impair the operations of existing common carriers to such an extent that, on balance, the granting of authority will be contrary to the public interest.

V.
ORDER


THEREFORE,



IT IS ORDERED:

1. That the Application of Blue & White USA, Inc., t/d/b/a Altoona USA & Transfer, docketed with this Commission at No. A-00119928, is hereby approved and a certificate shall be issued to the Applicant at this docket to include the following rights:

To transport, as a common carrier, by motor vehicle, persons upon call or demand in the county of Blair.
2. That the Applicant shall not engage in any transportation granted herein until it shall have complied with the requirements of the Pennsylvania Public Utility Code and the rules and regulations of this Commission relative to the filing of insurance and the filing and acceptance of a tariff establishing just and reasonable rates.
3. That the authority granted herein, to the extent that it duplicates authority now held by or subsequently granted to the carrier, shall not be construed as conferring more than one operating right.

4. That the Applicant shall not engage in any transportation granted herein until it shall have paid all outstanding Public Utility Commission assessments and/or fines.

5. That, in the event said Applicant has not, on or after 60 days from the date of service of this Order, complied with the requirements set forth herein, the application shall be dismissed without further proceeding.

Date:  November 22, 2004

















John H. Corbett, Jr.








Administrative Law Judge
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