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HISTORY OF THE PROCEEDING



On May 12, 2004, Francis Kelly, (“Kelly” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that the Respondent lists a customer charge; that this charge should be included in the Respondent’s unit cost; that the Respondent told him that the Commission approved this charge; that the Complainant pays $12 a month for this charge; and that it is just another way of fooling the public.


The Respondent, through its counsel, filed an answer on June 11, 2004.  In the answer, the Respondent admitted that its gas and electric tariffs include a customer charge.  The Respondent denied that the customer charges are unreasonable.  In addition, the Respondent averred that the disputed charges are in PECO Energy’s Electric Service Tariff, Pa. P.U.C. No. 3, and Gas Service Tariff, Pa. P.U.C. No. 2, which are approved by and on file with the Public Utility Commission.  The Respondent stated that an approved tariff is binding on the public utility and its customers.  Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997), Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981). 



On June 11, 2004, the Respondent, through its counsel, also filed a Motion to Dismiss pursuant to 52 Pa. Code §5.101 on the grounds that the complaint fails to set forth a violation of the Public Utility Code, the Commission’s regulations or PECO’s Electric Service or Gas tariff.  The Respondent noted that the Commission regulates the Respondent’s rates.  In the Motion, the Respondent explained that the customer charge is in PECO Energy’s Electric Service Tariff, Pa. P.U.C. No. 3, and Gas Service Tariff, Pa. P.U.C. No. 2, which are approved by and on file with the Public Utility Commission.  The Respondent stated that tariff provisions approved by the Commission are prima facie reasonable.  Section 316 of the Public Utility Code, 66 Pa. C. S. §316, Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997).  Furthermore, the Respondent stated that tariffs that have been approved by the Commission have the full force and effect of law and are binding on both the utility and the customers.  Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981).


The Complainant did not file a response to the Motion.  It is noted that the Respondent’s attorney included a notice to plead when he sent the Motion.  In addition, in the Commission notice, dated August 11, 2004, the Complainant was advised to file a reply within ten (10) days.


The record in this case consists of the complaint, the answer and the Respondent’s Motion to Dismiss.

DISCUSSION



The Respondent filed a Motion to Dismiss the complaint pursuant to 52 Pa. Code §5.101(a) (3) on the grounds that the complaint fails to set forth a violation of the Public Utility Code, the Commission’s regulations or PECO’s Electric Service or Gas tariff.  In addition, the customer charge is in the tariffs that have been approved by the Commission.  


The Respondent cited the Public Utility Code sections and cases that support its position that tariff provisions approved by the Commission are prima facie reasonable and that these tariffs have the full force and effect of the law.  Section 316 of the Public Utility Code, 66 Pa. C. S. §316, Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997), Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981).



It is well established that the Complainant has the burden of proving that by a preponderance of the evidence that the existing rates and charges are not reasonable.  Section 332(a) of the Public Utility Code, 66 Pa. C. S. §332(a), Schellhammer v. Pennsylvania Public Utility Commission, 157 Pa. Commonwealth Court 86, 629 A. 2d 189 (1993).  For purposes of disposition of the motion, the moving party must accept as true all well-pleaded material, relevant facts in the complaint.  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 PA P.U.C. 489, 491 (1991).  The motion should be granted only if the moving party prevails as a matter of law.



In this case, the Complainant is contesting the customer charge.  It is undisputed that the customer charge is in the Respondent’s tariffs.  In addition to the fact that the Commission has approved the customer charge in the Respondent’s electric and gas tariffs, numerous utilities have a customer charge.  The Complainant has not provided information to suggest that the rate (charge) is unreasonable.  He said that he objected to the charge and that it should be included in the “unit cost.”  
Section 703 Fixing of hearings

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  



Section 703(b) authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  A hearing in this matter would not provide evidence to change the amount of the customer charge or to eliminate the charge.  The moving party prevails in this case as a matter of law.  Consequently, this case should be dismissed without a hearing pursuant to section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b).



The Respondent’s Motion to Dismiss the complaint is granted.  The complaint is dismissed in its entirety.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter in this proceeding.  66 Pa. C.S. §701.


2.
The Complainant has the burden of proving by a preponderance of the evidence that existing rates and charges are not reasonable.  Section 332(a) of the Public Utility Code, 66 Pa. C. S. §332(a), Schellhammer v. Pennsylvania Public Utility Commission, 157 Pa. Commonwealth Court 86, 629 A. 2d 189 (1993).


3.
An approved tariff is binding on the public utility and its customers. Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997), Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981).


4.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b) 

ORDER

THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Francis Kelly against PECO Energy Company at Docket C-20042965 is dismissed in its entirety.



2.
That the Respondent PECO Energy Company’s Motion to Dismiss is granted.



3.
That the record in this case is marked closed.

Date:  November 24, 2004



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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