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HISTORY OF THE PROCEEDING



On August 9, 2004, Kisha Morris (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Verizon Pennsylvania, Inc. (“Verizon PA”) alleging the following:  that she did not make the international calls listed on her bills; that she was at work on April 5, 2004 and she was in church on April 4, 2004; that the attachment to her complaint contains proof that she was not home on April 4 and 5, 2004; and that neither she nor anyone else in her home made the international calls.  The Complainant wants the Commission to remove the charges for the disputed calls and restore her long distance service.  


It was noted that the correct Respondent is Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance (“Verizon LD”) instead of Verizon PA.  The Respondent, through its counsel, filed an Answer on August 31, 2004.  The Respondent admitted that the Complainant’s April 16, 2004 telephone bill included five calls which were dialed from 215 223-5455 to telephone number 268 404-4664 which is in St. Johns.  The Respondent stated that the calls lasted a total of 54 minutes, that the calls were billed at $2.89 per minute and that the total charge for the calls was $156.06 plus tax.  The Respondent averred that calls placed to the telephone number appearing on the Complainant’s April 16, 2004 bill generally are to adult entertainment services and that these calls can result from the customer visiting the service provider’s website, clicking on an advertisement or “pop-up” and/or downloading software from the internet that allows the customer’s computer to make outbound calls.  The Respondent is without sufficient information or knowledge to respond to the Complainant’s statements regarding her whereabouts on April 4 and April 5, 2004.  In addition, no verification of her statements was attached to the formal complaint served on the Respondent.  The Respondent denied that the Complainant was billed improperly. 


On August 31, 2004, the Respondent, through its counsel, also filed a Motion to Dismiss pursuant to 52 Pa. Code §5.101(a)(1) on the grounds that the Commission lacks subject matter jurisdiction over the issues in the complaint.  The Respondent noted that pursuant to 52 Pa. Code §5.101(a), a formal complaint may be dismissed where the Commission lacks jurisdiction.  Furthermore, the Respondent stated that the Commission has previously held that it does not have jurisdiction to regulate rates for calls made between a point in Pennsylvania to a point in another country.   


The Complainant did not file a response to the Motion.  It is noted that the Respondent’s attorney included a notice to plead when she sent the Motion.  In addition, in the Commission notice, dated September 13, 2004, the Complainant was advised to file a reply within ten (10) days.



The record in this case consists of the complaint, the answer and the Respondent’s Motion to Dismiss.

DISCUSSION



The Respondent filed a Motion to Dismiss the complaint pursuant to 52 Pa. Code §5.101(a)(1) on the grounds that the Commission lacks subject matter jurisdiction over the issues in the complaint.  The Respondent stated that pursuant to 52 Pa. Code §5.101(a), a formal complaint may be dismissed where the Commission lacks jurisdiction.  



The Respondent mentioned that the preliminary motions filed under the Commission’s Rules of Administrative Practice and Procedure are comparable to preliminary objections authorized by Rule 107(b) of the Pennsylvania Rules of Civil Procedure.  In filing a preliminary motion, the moving party may not rely on its own factual assertions.  For purposes of disposition of the motion, the moving party must accept all well-pleaded material facts of the other party.  The motion should be granted only if the moving party prevails as a matter of law. 



The Respondent noted that the Commission has previously held that, although it has jurisdiction to regulate rates for telephone calls made between points in Pennsylvania, it does not have jurisdiction to regulate rates for calls made between a point in Pennsylvania to a point in another country.  The Respondent cited the following cases to support its assertion.  Theodoros and Ana Sioutis v. Verizon Pennsylvania, Inc., Docket No. F-00860131, Final Order entered March 19, 2003 ( no subject matter jurisdiction to decide complaint alleging wrong billing rate applied to calls to Greece); Donald Wilkie v. AT&T Communications of Pennsylvania, Inc., Docket No. C-20016085, Final Order entered December 28, 2001 ( no subject matter jurisdiction to decide complaint alleging wrong billing rate applied to calls to Germany); Harry R. Hart v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00003769, Final Order entered August 29, 2000 ( no subject matter jurisdiction to decide complaint alleging improper billing of two international calls generated while customer was using internet); and Reverend Fatoma Y. O. Kpakiwa v. Bell Atlantic-Pennsylvania, Inc., and AT&T Communications of Pennsylvania, Inc., Docket No. F-09344616, Final Order entered March 29, 1994 ( no subject matter jurisdiction to decide complaint alleging improperly billed international calls to Sierra Leone).


The Respondent requested that the complaint be dismissed because the Commission lacks subject matter jurisdiction to address a dispute involving calls from Pennsylvania to St. Johns.  



It is undisputed that this case involves calls from Pennsylvania to St. Johns.  In the cases cited by the Respondent, it is clear that the Commission does not have jurisdiction to decide cases involving international calls.  Therefore, the moving party prevails in this case as a matter of law.
Section 703. Fixing of hearings

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.


Section 703(b) authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Since the Commission does not have subject matter jurisdiction, a hearing is not warranted.  Hart v. AT&T, Docket No. C-00003769, supra.  Consequently, this case should be dismissed without a hearing pursuant to section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b).



The Respondent’s Motion to Dismiss the complaint is granted.  The complaint is dismissed in its entirety.
CONCLUSIONS OF LAW

1.
The Commission does not have jurisdiction over the subject matter in this proceeding. 66 Pa. C.S. §701; Harry R. Hart v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00003769, Final Order entered August 29, 2000.


2.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b) 

ORDER

THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Kisha Morris against Verizon Pennsylvania, Inc. at Docket C-20043485 is dismissed in its entirety.



2.
That the Motion to Dismiss filed by Respondent Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, is granted.



3.
That the record in this case is marked closed.

Date:  November 29, 2004



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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