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HISTORY OF THE PROCEEDING


Mr. Campbell (Campbell or Complainant) filed the above Complaint against Metropolitan Edison Company (Met-Ed or Company) on September 12, 2001.  The Complaint alleged that Met-Ed had installed utility poles near his home in an unsafe location.  



On October 22, 2001, the Company filed its Answer and New Matter which denied the material allegations of the Complaint.



On March 21, 2002, a hearing was held before the undersigned in Harrisburg, Pennsylvania.  Mr. Campbell appeared pro se.  He testified on his own behalf and presented eleven exhibits of which ten were admitted.  Met-Ed appeared and was represented by counsel.  Met-Ed presented one witness.



An Initial Decision, dated June 19, 2002, was prepared by the undersigned.  The Decision sustained the Complaint and ordered Met-Ed to relocate the pole line.  Met‑Ed filed timely Exceptions.  By Opinion and Order, entered October 24, 2002,  the Commission concluded that the record was insufficient to decide whether the pole placement practices were unsafe and remanded the case to the Office of Administrative Law Judge for the inclusion of record evidence on whether location of the pole line was safe and reasonable under all of the circumstances.  Slip Op. at 2-3.


A hearing was held on October 1, 2003, before me in a Commission hearing room in Harrisburg.  Mr. Campbell appeared pro se and presented three witnesses (including himself), each of whom presented prepared, written direct testimony.  In addition, he presented three additional Exhibits. (Campbell Exhibit Nos. 12, 13 and 14).  All of the previously identified statements and exhibits were admitted into evidence.  Other exhibits were examined and not admitted.


Met-Ed was represented by counsel who presented four witnesses.  Collectively, the witnesses identified five prepared, written statements and nine exhibits (Met-Ed Exhibit Nos. RL-1, RL-2, RL-3, SW-1, SW-2, SW-3, SW-4, AC-1 and Rebuttal SW-1).  All Met-Ed statements and exhibits were admitted into evidence.


The record consists of two prehearing conference transcripts (April 28, 2003 and September 8, 2003), two hearing transcripts (March 21, 2002 and October 1, 2003) totaling 340 pages, and the various witness statements and exhibits listed above.  After the October 2003 hearing both parties filed one brief each on November 25, 2003.  


By letter received on September 2, 2004, Mr. Campbell notified me that he and his wife would be on an extended vacation from September 7, 2004 through the week of October 25, 2004.  He requested that my decision be delayed so that any response on his part would not be due while he was away.

FINDINGS OF FACT


Findings of Fact Nos. 1 through 52 were taken from my previous Initial Decision.  With the exception of the few paragraphs that have been deleted, I note that (with minor editing refinements) the record continues to support all of prior Findings which are set forth below.  Findings of Fact Nos. 53 and above supplement my original findings and have been taken from the record developed in response to the Commission’s Opinion and Order. 


1.
Mr. Campbell lives at 3755 Springetts Drive, York, Pennsylvania 17402.  Tr. 5.



2.
The name of Mr. Campbell's residential community is Springetts Oaks.  Mr. Campbell was one of the first residents to move into the development.  Tr. 5-6.



3.
Mr. Campbell believes that six utility poles installed by Met-Ed along Pleasant Valley Road are a safety hazard.  Campbell Direct Testimony at 2.  Tr. 7.



4.
Campbell Exhibit 1 is a letter dated August 15, 2001, from Mr. Campbell to Tim Platt in the Commission's Bureau of Consumer Services which describes the problem with the utility poles.  Tr. 7-8.  Campbell Exh. 1.



5.
Campbell Exhibit 2 is the Complaint for this proceeding.  The exhibit includes a map which shows the location of the poles and other streets and buildings in the area.  Tr. 9-10.  Campbell Exh. 2.



6.
The purpose of the pole line is to supply power to a new condominium complex (York Pleasant Valley Condos) which fronts on Pleasant Valley Road.  Exhs. 1-2.



7.
Pleasant Valley Road is the primary access road to Mr. Campbell's residential development, Springetts Oaks.  Campbell Exh. 2.



8.
Mr. Campbell first offered three alternatives to the present pole locations:  The first was to put the lines underground.  The second was to relocate the service along Williams Road Spur which is a dead end street.  The third was to relocate the service onto private right-of-way about 150 feet south of their current location onto the property of Bradley Academy and York Technical Institute.  Tr. 10-11, 40-42.  Exh. 1. 



9.
Campbell Exhibit 3 is a chronological history entitled Springettsbury Township History of the Shelley Condominium Property.  Tr. 11-12.  Campbell Exh. 3.



10.
DELETED.  



11.
Mr. Campbell's fourth suggestion for removing the six poles in controversy was to upgrade the line from the Route 30 corridor and extend the line approximately 100 feet on private right-of-way to supply the new condominium complex.  Tr. 12-13.



12.
Campbell Exhibit 4 is the original Shelley development plan which proposed 175 condominium units on Pleasant Valley Road.  Tr. 17.  Campbell Exh. 4.



13.
Subsequent changes to Shelley proposal have resulted in the construction of a total of 106 condominium units.  The subject pole line was built to service the most recently constructed 60 condo units.  Tr. 16-18.



14.
Campbell Exhibit 5 is the approved plan for the most recently constructed condo units.  Tr. 16-18.  Campbell Exh. 5.



15.
The most recently constructed condo units were built in accordance with a plan prepared by LSC Design, Inc.  Tr. 16-18.  Campbell Exh. 5.



16.
Campbell Exhibit 6 is a copy of a drawing which illustrates the existing service line which serves the first built phase of condo units and which comes from the Route 30 corridor.  Tr. 19-20.  Campbell Exh. 6.



17.
Campbell Exhibit 7 is a copy of a letter, dated May 4, 2001, from Springettsbury Township to GPU Energy which denied the Company's request to continue the line from the Route 30 corridor to the new condo units because there was no waiver of the Township's underground wiring requirements included in the application.  Tr. 20-21.  Campbell Exh. 7.



18.
Campbell Exhibit 8 is a copy of Mr. Campbell's Answers to Requests for Admission.  Portions of Exh. 8 were stricken. Tr. 23-24, 57-58.  Campbell Exh. 8.



19.
Campbell Exhibit 9 is petition signed by the vast majority of the residents of Springetts Oaks and of the originally constructed condominium units concerning the subject pole line.  Tr. 24-25.  Campbell Exh. 9.  Exhibit 9 was not admitted to the record.


20.
Campbell Exhibit 10 is a newspaper article.  Tr. 25-26.  Exh 10.  Exhibit 10 was not admitted into the record.  Tr. 60.



21.
 Campbell Exhibit 11 was a series of 4 photos which were taken in the area of the pole line, as well as, illustrating two of the alternate locations.  Tr. 26-27, 31-36.  Campbell Exh. 11.



22.
DELETED.


23.
The diagram attached to Campbell Exh. 2 has been marked with the positions and directions of each of the photos in Campbell Exh.11.  Tr. 32-33.



24.
Photo 1 on Campbell Exh. 11 shows that Pleasant Valley Road has a sweeping curve to the left.  Campbell Direct Testimony at 3.  Photo 1, Campbell Exh. 11.



25.
There are also a series of light poles on Pleasant Valley Road which are approximately 12 feet from the edge of the road.  Tr. 46-47.



26.
The installation of a curb along Pleasant Valley Road would help protect the subject pole line from auto collisions and make the road safer.  Tr. 47.



27.
In the area of the subject pole line there are open fields on either side of Pleasant Valley Road.  In the wintertime, snow from the fields blows across the road and freezes.  The road can be covered with packed snow for weeks.  The poles are located on the outside of the curve.  Tr.  48-49.



28.
There was no evidence that the poles were damaged by motor vehicles for the period starting from their date of installation and extending to the date of the most recent hearing.  Met-Ed St. No. 2 at 11.  Tr. 49, 66-67, 294.



29.
Campbell Exhibit 8A is a copy of the Interrogatories and Requests for Admission which required the responses set forth in Campbell Exh. 8.  Tr. 57-58.  Campbell Exh. 8A.



30.
Met-Ed considered using the pole line from the Route 30 corridor (Alternate 4) to provide service to the newly constructed condo units.  However, Met-Ed concluded that the line would have required an up-grade which was too expensive.  The cost of the up-grade was more expensive than the installation of the subject pole line.  Tr. 64, 68-69, 74-75.



31.
Met-Ed attempted to install the present line on private right-of-way parallel to its present location.  However, Mr. Miller, the property owner refused to cooperate.  Met-Ed St. No. 2 at 8.  Tr. 64, 262-264.


32.
DELETED.


33.
After the line was built, Met-Ed investigated relocating it onto private right-of-way through the lands of the Bradley Academy, York Technical Institute, St. Onge and the condo complex.  The property owners turned down the request.  Tr. 65, 75, 256, 271.


34.
Met-Ed expected the four property owners to pay for the line relocation.  Tr. 51.



35.
Met-Ed placed the poles as close to the edge of the public right-of-way as possible.  Tr. 66.



36.
Met-Ed has located many poles in similar locations as close to the roadway or closer in its service territory.  Tr. 66, 79.



37.
If Met-Ed had located the electric service underground along Pleasant Valley Road, it would have made it more difficult to maintain and service the line.  In addition, Met-Ed would be required to move the line if the road were widened.  Tr. 67‑68.



38.
With overhead lines, it is much easier to identify and correct any service problem.  Tr. 68.



39.
Company policy now dictates that Met-Ed will install facilities in a development to meet, not the projected demand, but the actual guaranteed demand.  The policy resulted from prior experience where the Company installed facilities to meet a projected demand which did not materialize.  Tr. 69-70.



40.
Met-Ed paid for the installation of the subject pole line.  Tr. 71-72.



41.
Met-Ed would only move its pole line if the public right-of-way were widened at the same time the road was widened.  Tr. 72.



42.
The Met-Ed witness Smeltzer did not know what public safety standard the Company used to set its pole line.  Tr. 72-73, 79-80.



43.
The Met-Ed witness Smeltzer did not know whether the Company considered using its eminent domain powers to acquire private right-of-way for the pole line.  Tr. 73.



44.
A pole line is a fixed object along the side of a road, and fixed objects along a road are hazardous.  Campbell Direct Testimony at 4.  Tr. 74, 282.  


45.
Pleasant Valley Road is a Township Road.  Tr. 74.



46.
The Met-Ed witness Smeltzer did not know what factors caused the up-grade from the Route 30 corridor to be so costly.  Tr. 74-75.



47.
The Met-Ed witness Smeltzer did not know if potential liability was taken into account when the subject pole line was installed.  Tr. 75.



48.
The Met-Ed witness Smeltzer did not know whether the Company investigated putting the poles on private right-of-way through the lands of the Bradley Academy, York Technical Institute, St. Onge and the condo complex prior to building the subject pole line.  Tr. 75-76.



49.
The Met-Ed witness Smeltzer did not believe that the pole line was in a hazardous location because he knew there were many other similar locations for Company poles where the poles were the same distance or closer to the road than the subject line on Pleasant Valley Road.  Tr. 79-80.



50.
During the winter, when there is snow and ice on Pleasant Valley Road, vehicles slide off the road in the section where the subject pole line is located and become stuck in the snow and mud in the fields.  Campbell Direct Testimony at 3.  Campbell  Exh. 1.



51.
If a vehicle were to hit one of the subject poles, the vehicle and its occupants would be subject to serious injury and power to the new condo complex could be disrupted.  Campbell Exh. 1.



52.
The Met-Ed evidence demonstrated a strong reluctance to utilize its eminent domain authority.  Met-Ed St. No. 2 at 11.


53.
Ms. Mitrick appeared as a witness for Mr. Campbell.  Although she is a Springettsbury Township Supervisor, she did not appear as a representative of the Township.  Tr. 117.


54.
Ms. Mitrick was familiar with the section of Pleasant Valley Road where the pole line was located.  She believed that, when the road was snow covered or icy, it was treacherous for the traveling public.  Mitrick Direct Testimony at 2.



55.
Ms. Mitrick, as a member of the Board of Supervisors, reviewed the  Met‑Ed plan to extend power lines along Pleasant Valley Road and assumed the lines would run underground in accordance with the Township’s Sub-division and Land Development Ordinance.  Id at 3.


56.
According to Ms. Mitrick, the poles present a safety hazard because they are on the outside of the curve and close to the edge of the road.  Id. 



57.
According to Ms. Mitrick, removal of the six poles would significantly improve the potential safety of vehicular traffic on Pleasant Valley Road and make it safer for Mr. Miller’s farming operations.  Id. at 4.


58.
Mr. Sabatini appeared as a witness for Mr. Campbell.  Mr. Sabatini was the Springettsbury Township Manager and Secretary at the time the pole line was designed and installed.  Sabatini Direct Testimony at 1.



59.
Mr. Sabatini was not familiar with the condition of Pleasant Valley Road where the pole line was located in snowy weather.  He was aware of the curve and the farming operations on both sides of the road.  Id. at 2.


60.
Mr. Sabatini was aware that the Township’s Zoning Officer denied the first Met-Ed request for a highway occupancy permit because the Officer interpreted the Zoning Ordinance to allow only underground wiring.  Mr. Sabatini interpreted the Ordinance to require underground wiring in new subdivisions and to allow pole lines outside of the subdivisions.  On his recommendation the appeal was granted and the permit issued.  Id. at 3.  Met-Ed St. No. 2 at 8-10.  Met-Ed Jt. Rebuttal St. No. 2 at 10.  Met‑Ed Exhs. SW-3, SW-4 and Jt. Rebuttal SW-1.  Tr. 242‑244.


61.
Even though the poles were several feet from the roadway and within the Township right-of-way, Mr. Sabatini believed that the poles should be even further away to reduce the possibility of collisions.  He believed that removing the pole line from Pleasant Valley Road would improve the potential safety for vehicular traffic.  Id. at 3-4.


62.
Mr. Sabatini had employment experience with supervision of police departments which had among their duties motor vehicle accident analysis and reconstruction.  Tr. 130.


63.
Mr. Sabatini had practical employment experience with roadway design and construction, safety reviews, road improvements, right-of-way acquisition and safety reviews for intersections.  He listed about six or seven highway projects he was involved with as the Springettsbury Township Manager.  Earlier in his career, there were other similar projects in which he had participated.  Tr. 135-136.


64.
The six poles were installed on Pleasant Valley Road to serve a condominium complex which was built as a dormitory housing for students at the Bradley Academy and York Technical Institute.  Campbell Direct Testimony at 2.



65.
Both the Academy and the Institute have adequate land in front and behind their buildings to accommodate the construction of the pole line needed to serve the condominiums.  Id. 



66.
According to Met-Ed data, in 2000 there were 407 vehicular crashes with its facilities which cost Met-Ed $1,258,627 to repair.  Hit and run damages were not included in those costs.  In 2001, there were 452 accidents, and repair expenditures were $1,481,258.  In 2002, there were 605 accidents and repair expenditures were $1,536,251.  Campbell Direct Testimony at 3.


67.
Campbell Exhibit 12 is a copy of an answer to Interrogatories in which Met‑Ed identified the pole numbers for each of the six poles in question.  Tr. 184.  Exh. 12.



68.
Campbell Exhibit 13 is a copy of Section 1511 of the Pennsylvania Corporation Law at 15 Pa. C.S. §1511.  Tr. 184.  Exh. 13.



69.
Campbell Exhibit 14 is a map of Springettsbury Township.  Tr. 184.  Exh. 14.


70.
Campbell Exhibit 15 is a copy of a deed from the York County Recorder of Deeds Office transferring Lot #2 from the York Pleasant Valley Condominiums, LLC to Springettsbury Township.  Exh. 15.  Campbell Exhibit 15 was attached to Mr. Campbell’s Brief and was not admitted into evidence.


71.
Campbell Exhibit 16 is a copy of the York County Assessment Report Window.  Exh. 16.  Campbell Exhibit 16 was attached to Mr. Campbell’s Brief and was not admitted into evidence.


72.
Campbell Exhibit 17 is a copy of a tax map showing the Pleasant Valley Road and the residential developments east of Williams Road to Arbor Lane.  Exh. 17.  Campbell Exhibit 17 was attached to Mr. Campbell’s Brief and was not admitted into evidence.


73.
Campbell Exhibit 18 is a copy of the final subdivision plan for York Pleasant Valley Condos as recorded in the York County Office of the Recorder of Deeds.  Exh. 18.  Campbell Exhibit 18 was attached to Mr. Campbell’s Brief and was not admitted into evidence.


74.
Campbell Exhibit 19 is a copy of a letter, dated November 19, 2003, from Springettsbury Township to Mr. Campbell.  Exh. 19.  Campbell Exhibit 19 was attached to Mr. Campbell’s Brief and was not admitted into evidence.


75.
Robert J. Long, Jr. appeared as a witness for Met-Ed.  Mr. Long was employed by Met-Ed as a Senior Engineer in the Regional Engineering Department.  Met‑Ed St. No. 1 at 1.


76.
Mr. Long identified Met-Ed’s policies and procedures used to plan distribution facilities within the Company service territory.  Met-Ed St. No. 1 at 2.



77.
Met-Ed Exhibit RL-1 was an excerpt from Met-Ed’s Distribution Engineering Practices Manual Page 01-201, “General Policy and Guidelines for Overhead Construction.”  Met-Ed St. No. 1 at 2.  Exh. R-1.



78.
Met-Ed Exhibit RL-2 was an excerpt from the National Electrical Safety Code (NESC), C2-2002, Article 231 “Clearances of Supporting Structures from Other Objects.”  Met-Ed St. No. 1 at 2.  Exh. RL-2.



79.
Met-Ed Exhibit RL-3 was an excerpt from the NESC Handbook, Fifth Edition, Article 231 Discussion, Pages 202-212.  Met-Ed St. No. 1 at 2.  Exh. RL-3.



80.
The Company’s siting policies were contained in the Distribution Engineering Practices Manual and require the balancing of factors such as:  public health and safety, efficiency of operations, cost, the need for service, reasonable alternatives, etc.  Met-Ed St. No. 1 at 2, 8.  Met-Ed Jt. Rebuttal St. No. 1 at 1-3.  Met-Ed Exh. RL-1.


81.
The Manual requires the design, layout and construction of the distribution lines to meet or exceed the NESC standards.  Met-Ed St. No. 1 at 3.



82.
The Company prefers to locate its distribution lines within private right‑of‑way, but will deviate from this preference as conditions require.  The factors the Company considers are safety of the public and Met-Ed employees, the overall economics to Met-Ed and its customers, service reliability for new and existing customers, ease of construction and the estimated amount and level of operation and maintenance expenses.  Met-Ed St. No. 1 at 3.


83.
The Company’s standard distribution line design is overhead construction because it provides greater accessibility for maintenance and costs much less than underground facilities.  Met-Ed St. No. 1 at 3.



84.
The NESC guidelines specify that poles and guy wires must be located sufficient distance from the street side of curbs or roadways to avoid contact by ordinary vehicles using and located on the traveled portion of the roadway.  Met-Ed St. No. 1 at 4.  Met-Ed Exhs. RL‑2 and RL-3.


85.
Met-Ed preferred private right-of-way acquisition because it gave the Company the most flexibility at the least cost.  Private right-of-way also allowed poles to be set back farther from the roadway than public right-of-way.  Public right-of-way is avoided because it could lead to increased costs when roadway changes required utility facility relocation.  Met-Ed St. No. 1 at 5.  


86.
Overhead construction was recognized by the industry as the most cost effective and reliable construction along roadways.  It was the most accessible and efficient for ease of operations and was flexible for future expansions and upgrades.  Met-Ed St. No. 1 at 5.


87.
Underground facilities were reliable because they reduced momentary interruptions.  However, installation and repair costs were much higher, and equipment failures were more difficult to troubleshoot and repair.  Underground facilities also require pieces of surface equipment which are fixed objects and are larger than poles.  Met-Ed St. No. 1 at 5-6.



88.
Among the factors listed in Met-Ed’s policy for siting a new distribution line is, “Placing the poles in a manner to minimize the possibility of car-pole accidents.”  Met-Ed St. No. 1 at 7-9.  Met-Ed Exh. RL-1 at Section 5.1.


89.
The national average number of utility pole fatalities for the period 1988 through 1992 was 1,326 per year.  Tr. 211.  Met-Ed Exh. R-3 at 210, Table H231B-1.


90.
Steven D. Ward appeared as a witness for the Company.  Mr. Ward was employed as an Advanced Engineer in the Regional Engineering Department.  He submitted jointly prepared, written direct testimony and rebuttal testimony with James A. Sarver, a registered Professional Engineer who was also an Advanced Engineer in the Regional Engineering Department.  As a Met-Ed employee, Mr. Sarver was responsible for initiating reliability projects to improve the overall reliability and performing local planning and analysis studies for the York/Hanover region.  Met-Ed St. No. 2 at 1-2.  Met-Ed Jt. Rebuttal St. No. 2.


91.
The Company became aware of the need for the pole line when it received an application for service to 61 meters related to the condominium construction project on March 8, 2001.  Met-Ed St. No. 2 at 4.  Tr. 244-246.


92.
Initially, Met-Ed planned to provide service to the condominium complex using underground cable.  However, that plan was abandoned because the designated starting point (a cable pedestal) did not contain unused connections and because the new line would be installed in wetlands and buried too deep under an existing culvert.  Met-Ed St. No. 2 at 4-5.



93.
The second plan was to extend an existing line overhead starting at the corner of Pleasant Valley Road and Deamerlyn Drive.  However, that plan was rejected because the owner of Shelley Construction, Inc., refused to give Met-Ed private right-of-way.  Met-Ed St. No. 2 at 6.  In addition, Mr. Ward based this conclusion on a report of a conversation between a Company designer and an unknown resident of Springetts Village Condominiums who was vehemently opposed to overhead facilities in that area.  The conversation took place while the designer was making a site visit.  In addition, Mr. Kinsley, General Partner and Owner of the York Pleasant Valley Condos did not want an overhead line in the front of the new condos.  Tr. 237-239, 264-268, 275-276.


94.
The third plan was to install overhead facilities along Williams Road [sic].
  Even though this plan was more costly than one of the earlier options, it was implemented for four reasons.  The first reason was that the existing circuitry for this option would be less burdened by the new load for the condo complex than the other two plans.  Second, these facilities would be more easily accessible for repair and maintenance work.  Third, accessibility was a key factor in providing safe working conditions for Met-Ed employees.  Fourth, the new installation would accommodate future load growth.  Met-Ed St. No. 2 at 7.


95.
The Company did not consider using underground facilities on Pleasant Valley Road after rejecting the first plan.  Overhead facilities continued to be the Company’s 
preferred format.  Met-Ed St. No. 2 at 7.


96.
Springettsbury Township issued a highway occupancy permit to Met-Ed for the pole line installation on Pleasant Valley Road.  The Township did not raise any safety issues with the proposed installation in the permitting process.  Met-Ed St. No. 2 at 9.  Met-Ed Jt. Rebuttal St. No. 2 at 8-9.


97.
Met-Ed representatives met with Mr. Campbell, other community members and Township representatives on July 12, 2001.  At that time the Company representatives indicated that they would consider alternatives to the already installed pole line on Pleasant Valley Road as long as it did not result in added costs to Met-Ed.  Mr. Campbell provided two suggestions at that meeting.  Met-Ed Jt. Rebuttal St. No. 2 at 3.



98.
The first alternative offered by Mr. Campbell (Option A) for the relocation of the pole line was to suggest that the line on Pleasant Valley Road should be located underground.  Met-Ed Jt. Rebuttal St. No. 2 at 2.  The Company evaluated this alternative and rejected it because it conflicted with its policy which favored using overhead distribution lines.  Met-Ed Jt. Rebuttal St. No. 2 at 5-6.


99.
The second alternative offered by Mr. Campbell (Option C) for the relocation of the pole line was to suggest that the line on Pleasant Valley Road should be located between the farmer’s field and the rear of the property owned by Bradley Academy and York Technical Institute.  Met-Ed Jt. Rebuttal St. No. 2 at 2.  The Company evaluated this alternative with regard to such critical line siting factors as the ability to obtain right-of-way, right-of-way costs, future accessibility for repair/maintenance purposes and flexibility for future growth.  After making this evaluation, Met-Ed rejected the proposal because the farmer, Mr. Miller, refused to give Met‑Ed right-of-way on his farm.  In addition, access through the farm fields would be difficult in bad weather.  Met-Ed Jt. Rebuttal St. No. 2 at 4-5, 7.



100.
The third alternative offered by Mr. Campbell (Option D) for the relocation of the pole line was to suggest that the line on Pleasant Valley Road should be relocated onto Williams Road Extended which came to a dead end in front of Bradley Academy and York Technical Institute.  Met-Ed Jt. Rebuttal St. No. 2 at 2.  That alternative was offered at a second meeting on July 18, 2001.  The Company engineers, Ward and Sarver, evaluated this alternative with regard to such critical line siting factors as the ability to obtain right-of-way, right-of-way costs, future accessibility for repair/maintenance purposes and flexibility for future growth.  After making this evaluation, the engineers rejected the proposal because overhead lines would duplicate and be parallel to an existing underground line and they believed the property owners would refuse to provide duplicate right‑of‑way. This route would also be fifty percent longer than the existing route which would add more costs to construction, maintenance and repairs.  Met-Ed Jt. Rebuttal St. No. 2 at 4‑5, 7-8.


101.
The fourth alternative offered by Mr. Campbell (Option B) for the relocation of the pole line was to suggest that the line from the Route 30 corridor should be upgraded to provide service to the condo complex.  Met-Ed Jt. Rebuttal St. No. 2 at 2.  The Company evaluated this alternative with regard to such critical line siting factors as the ability to obtain right-of-way, right-of-way costs, future accessibility for repair/maintenance purposes and flexibility for future growth.  After making this evaluation, Met-Ed rejected the proposal because it would require acquiring right‑of‑way through an industrial park and because the time and costs would be prohibitive.  The Company  witnesses believed it would be improbable that Met-Ed could acquire the right-of-way.  Met-Ed Jt. Rebuttal St. No. 2 at 4-7.



102.
Met-Ed Exhibit SW-1 was a Construction Plan Drawing from LSC (Developers Plan) for the York Pleasant Valley Condos, LLC.  Exh. SW-1.



103.
Met-Ed Exhibit SW-2 was the Work Order Print (map) for electric service to the York Pleasant Valley Condos, LLC.  Exh. SW-2.



104.
Met-Ed Exhibit SW-3 was a Highway Occupancy Permit Application for the installation of a pole line in the public right-of-way of Pleasant Valley Road, east of Williams Road.  Exh. SW-3.



105.
Met-Ed Exhibit SW-4 was a letter, dated May 4, 2001, from Robert J. Sabatini, Jr., Springettsbury Township Manager, to Brian Stoner, GPU Energy, which denied the initial Occupancy Permit Application.  Exh. SW-4.



106.
Met-Ed Joint Rebuttal Exhibit SW-1 was the text summary of Mr. Campbell’s complaint to the Company’s President about overhead distribution line along Pleasant Valley Road.  Jt. Rebuttal Exh. SW-1.



107.
The pole line on Pleasant Valley Road was installed in July 2001.  Met-Ed St. No. 2 at 10.  Met-Ed St. No. 3 at 4.



108.
Alfred L. Cipriani testified on behalf of Met-Ed.  Mr. Cipriani was employed by SEA, Limited, as a Senior Project Engineer—Mechanical in Vehicle Accident Reconstructions.  Met-Ed St. No. 3 at 2.  Tr. 279.


109.
Mr. Cipriani analyzed the location of the pole line on Pleasant Valley Road and concluded that the poles did not present an unreasonably dangerous condition for vehicular traffic and should not be moved.  Met-Ed St. No. 3 at 2 and 8.  (Emphasis added.)


110.
Mr. Cipriani did his site investigation on March 28, 2003.  Met-Ed St. No. 3 at 4.



111.
Met-Ed Exhibit AC-1 is a scaled diagram of the Pleasant Valley Road section showing the pole locations.  Exhibit AC-1 was prepared at Mr. Cipriani’s request by C.S. Davidson who are civil engineering surveyors.  Met-Ed St. No. 3 at 4-5.  Exh. AC-1.  Tr. 304.


112.
Pleasant Valley Road is straight for about 350 feet east of Williams Road and then gradually curves to the left.  The roadway slopes down hill, heading east, at about 3 percent grade.  The paved roadway varies between 30 and 25 feet wide.  There is a double yellow line separating the east and westbound lanes.  There is no curb on either side of the road.  Fields border each side of the road.  The posted speed limit is 35 mph.  There is a stop sign for both lanes of traffic where Pleasant Valley Road meets Williams Road.  Met-Ed St. No. 3 at 5.


113.
The public right-of-way for Pleasant Valley Road is located 30 feet from the centerline of the road.  Numbering the poles from one to six in order starting from Williams Road and going east, pole one is located at the edge of the right-of-way and is about 7.1 feet from the road.  Pole two has a guy wire that runs about 20 feet to the west of the pole.  The pole and its guy wire are located just inside of the right-of-way.  The pole is about 10.5 feet from the road.  Poles three, four and five have guy wires which run to the south about 9 feet from their respective poles.  Each of the three poles is located so that the guy wires are just inside of the right-of-way.  The three poles are about 6.4, 6.6 and 7.5 feet from the road, respectively.  Pole six has a guy wire which is approximately 20 feet to the east of the pole.  The pole and the guy wire are just outside of the right‑of-way and about 12.9 feet from the road.  The electric service enters the ground at pole six.  Met-Ed St. No. 3 at 5.


114.
A culvert is located between poles five and six which is approximately five feet from the edge of the roadway.  A light pole is located between the culvert and pole six.  Met-Ed St. No. 3 at 5-6.


115.
Poles one, two, three and six are located at a higher location than the road surface.  Met-Ed St. No. 3 at 6.  Met-Ed Exh. AC-1.



116.
Poles four and five are located at or near the storm drainage ditch next to the road.  Met-Ed St. No. 3 at 6.  Met-Ed Exh. AC-1.



117.
Mr. Cipriani did not do a traffic count on Pleasant Valley Road.  Tr. 282.


118.
If the volume of cars traveling a given road increases, then the risk of accidents increases.  Tr. 293.



119.
The Pleasant Valley Road area is zoned R-2, Medium Density Residential.  Met‑Ed Exh. SW-1.



120.
Robert Kinsley is the General Partner and Owner of the York Pleasant Valley Condos.  Tr. 242, 246, 266.



121.
The Company had the appropriate written policies in place to be used for siting new distribution lines.  Met-Ed St. No. 1.  Met-Ed Exhs. 1-3.



122.
The diagram marked Met-Ed Exh. SW-1 demonstrated that the proposed line (the Company’s second alternative) would have been almost 20 behind the existing curb line.  The diagram is drawn to a scale where one inch equals 50 feet.  The proposed line for this alternative (marked in orange on the diagram) was approximately 3/8 of an inch (almost 20 feet) behind the curb line.  In addition, the diagram very clearly showed that the proposed line was on a straight stretch of Pleasant Valley Road.  Met-Ed Exh. SW-1.


123.
Met-Ed’s Distribution Engineering Practices Manual provides the following guidance to Company personnel:


4.0
Line Location

The following information shall be used to assist in selecting the proper location of our overhead distribution facilities.  

* * *


If opposition to the recommended pole line location is encountered from a developer or an individual customer, then every reasonable effort should be made to convince that customer of the advantages of installing the facilities in a highly accessible area.  If the customer refuses to honor GPU Energy’s request, then a reasonable compromise for the location of the facilities can be evaluated.
Met-Ed Exh. RL-1 at 01-201, Sheet 2 of 3.  (Bolding in original.  Underlining added.)  



124.
The distribution line location policy wisely seeks to balance good customer relations with the need to provide good service.  Id.  



125.
The Company decision not to pursue the Company’s second alternative was a critical error of judgment.  Contrary to the Company’s written policy, Met-Ed did not make a reasonable effort to realistically investigate the merits of installing an overhead line from the corner of Pleasant Valley Drive and Deamerlyn Drive into an existing condo complex and onto the land of Shelly Construction Inc. and then to 61 new condo units.  The failure to follow through with these activities violated Met-Ed’s internal policies.


126.
In the detailed description of the planning and design process which culminated in the construction of the subject pole line in its present location, Met-Ed’s engineers failed to mention “public safety” or “safety of the traveling public.”  There is no reference to those terms 1) in their description of major issues they confronted in providing service (Met‑Ed St. No. 2 at 4), 2) in their determination of what new facilities were needed (Id. at 4-5), 3) in their description of the factors used in finally deciding to construct the line in its current location (Id. at 6) and 4) in their description of the benefits of constructing the line in its current location (Id. at 7).  The description of the project benefits listed only accessibility, safe working conditions for Met‑Ed employees and accommodation of future load growth.  Id.  The safety of the traveling public was, at a minimum, not a primary concern when the project was conceived, planned, designed and installed.


127.
The evaluation of Mr. Campbell’s suggested alternative locations for the pole line was flawed by Met-Ed’s failure to include public safety as one of the primary factors in their analysis and flawed by the somewhat rigid insistence that there be no additional costs incurred by the Company.



128.
Met-Ed failed to properly consider Mr. Campbell’s suggestion to relocate the overhead line underground (Option A).  However, the Company had already refused to consider that possibility before Mr. Campbell suggested it.  Mr. Ward testified that the Company did not consider underground facilities after it rejected the first internal proposal to continue underground service from the pedestal at the corner of Pleasant Valley Road and Deamerlyn Drive.  Met-Ed St. No. 2 at 5-8.  Mr. Campbell’s suggestion was dismissed out-of-hand because it conflicted with the Company’s preference for overhead distribution lines.  


129.
The Company’s rejection of Mr. Campbell’s fourth suggestion (upgrading the service line from the Route 30 corridor into the condo complex (Option B)) was based on a reasonable investigation.  The Company analysis included consideration of the nearest source of power, construction obstacles, customer disruptions and time and cost of the project.  Met-Ed Jt. Rebuttal St. No. 2 at 6-7.  Other than the omission of any mention of the safety of the traveling public, the record reflects a comparatively thorough examination of the issue.



130.
Met-Ed’s rejection of Mr. Campbell’s second suggestion (Option C) was appropriate.  The second suggestion specified that the pole line be relocated on the edge of the farmland which bordered the property of Bradley Academy and York Technical Institute.  All of the Company representatives testified that Mr. Miller, the farmer, was verbally abusive and escorted all Met‑Ed representatives off his land.  See, Findings of Fact 31 and 99.  Indeed, the farmer was so abusive that one of the Company designers thought it was necessary to include the following warning on Met-Ed’s Work Order Print:

LINE DEPARTMENT READ & HEED:

THE FIRST (5) POLES AND (4) ANCHORS FROM WILLIAMS RD ARE LOCATED WITHIN SPRINGETTSBURY TWP ROAD R/W, 60FT TOTAL, 30FT FROM ROAD CENTERLINE.  THIS LOCATION OF POLES IN ROAD RIGHT-A-WAY IS DUE TO ONE VERY ANGRY FARMER THAT WILL PROBALLY BE GREETING YOU.  HE WILL BE USING MUCH PROFANITY IN HIS VERBAL MESSAGE TO KEEP THE #@% OFF HIS PROPERTY.  FLAGGING NECESSARY.
Met-Ed Exh. SW-2.  No one contradicted this evidence.  



131.
Met-Ed failed to uniformly implement its written distribution line policies.
DISCUSSION


The following discussion is designed to review the salient issues in this case on remand.  To the extent that the parties have made arguments in their briefs which are not addressed below, the parties should conclude that their positions were rejected.

A.
CAMPBELL’S CASE


Mr. Campbell’s Complaint alleged:

GPU recently installed 6 line poles in one section of Pleasant Valley Road.  This was done over the objection of the Governing Body of Springettsbury Township.  This is the primary entrance and exit to our residential community of several hundred familys [sic].  GPU located these poles on a very treacherous section and also set the poles very close to the road.  The road is a sweeping curve and in winter, snow continually blows from open fields on each side.  Snow and ice compound the safety of this area.

Complaint at ¶3.  The issue posed by Mr. Campbell's Complaint and evidence is whether the recently installed Met-Ed pole line on Pleasant Valley Road is unsafe for the traveling public and a violation of Section 1501 of the Public Utility Code.  Public Utility Code, 66 Pa. C.S. §1501.  As the Complainant seeking affirmative relief from the Commission, Mr. Campbell had the burden of proving the Complaint allegations by producing evidence which established the material facts by a preponderance of the evidence.  Public Utility Code, 66 Pa. C.S. §332(a).  Having reviewed the evidence produced by Mr. Campbell, I find that he carried his burden.



The Public Utility Code requires all utilities to furnish and maintain safe facilities.  66 Pa. C.S. §1501.  As noted in the Findings of Fact above, Mr. Campbell produced evidence by testimony or exhibit which demonstrated 1) that he is a long time resident of the area, 2) that in the winter snow blows off the open fields on either side of that section of Pleasant Valley Road, 3) that the snow freezes on the road surface, 4) that vehicles slide off the road, 5) that the pole line is on the outside of the curve, 6) that the removal of the  pole line would generally improve the potential safety for vehicular traffic and make it safer for the farming operations as well, 7) that, if a vehicle hit one of the poles, the vehicle and its occupants would be subject to serious injury and the power to the new condo complex could be disrupted, and 8) that data from Met-Ed showed that the Company spent millions of dollars related to vehicular crashes in the years 2000 through 2002.  See, Findings of Fact Nos. 2, 3, 5, 7, 24, 27, 50, 51, 53-57, 61, 64, 66.  In addition, a Met-Ed witness agreed that the poles constitute a fixed object on the edge of the roadway which can be hazardous.  See, Finding of Fact No. 44.  Another Met-Ed witness measured the distance from the poles to the edge of the road.  Four of the six poles were found to be from 6.4 to 7.5 feet from the roadway.  See, Finding of Fact 113.  Under these circumstances, I find that the record demonstrates that the pole line on Pleasant Valley Road is in an unsafe location.


In its Brief, Met-Ed argued that the leading Pennsylvania case on the safety of pole line placement was Hart v. PennDOT, 38 D&C 4th 550 (1998) (Hart).  The Company summarized eight factors which the Court examined and which Met-Ed asserted were not addressed by Mr. Campbell.  Met-Ed B. at 40-42.  I disagree.  My review of the record indicated that Mr. Campbell did produce evidence on many of these issues.  I hasten to add that the areas he did not cover were contained in the Company presentation.  The first factor was pole location.  Hart at 552.  At the initial hearing, Mr. Campbell testified that all of the poles were six feet or less from the roadway.  In my Initial Decision, dated June 19, 2002, I adopted his position.  After hearing the Company witness, Mr. Cipriani, I deleted the original finding and added Finding of Fact 113 which specified that four of the six poles were found to be from 6.4 to 7.5 feet from the roadway and the remaining two were 10.5 and 12.9 feet from the road.



The second factor was average daily traffic volume.  Hart at 553.  Neither party approached this issue directly.  Mr. Campbell testified that he lived in the Springetts Oaks housing development and that Pleasant Valley Road was the access road into the development.  He also testified that the condo complex would have a total of 108 units when this building phase was completed.  Tr. 16.  See also, Finding of Fact 13.  On the other hand, the Met-Ed witnesses contradicted each other somewhat.  Mr. Ward introduced Met-Ed Exh. SW-1 a drawing which noted that the area was zoned R-2, medium density residential.  Exh. SW-1.  Mr. Cipriani testified that he did no traffic count, but characterized the road as primarily a low traffic volume rural township road.  Met-Ed St. No. 3 at 9.  Given that Mr. Ward’s exhibit tended to confirm Mr. Campbell’s testimony, I discounted Mr. Cipriani’s testimony and concluded that Pleasant Valley Road was more than a low volume rural road.  See, Finding of Fact 119.


The third factor was prior accident history involving the poles.  Hart at 555.  I find this factor generally inapplicable to this case.  In Hart, the Court was assessing the question of negligent pole location after an accident occurred and after the poles had been in place for many years.  In this situation installation of the poles was completed in July 2001, and this Commission is attempting to assess whether the installation is unsafe before an accident occurs.  



The fourth factor was the conditions of the roadway itself.  Hart at 556.  Mr. Campbell addressed this issue directly.  His testimony and that of his witness, Ms. Mitrick, established that in winter snow blows across the road from the open fields on either side.  The result is a snow and/or ice covered road which is dangerous and where cars slide off the road.  See, Findings of Fact 27 and 54.



The fifth factor is whether Met-Ed was on notice prior to placement of the poles of the numerous instances of cars going off the road in the area.  Hart at 558.  The obvious answer to this issue is that Met-Ed was not aware prior to the pole placement.  However, that fact is understandable because fairly obviously Mr. Campbell did not know about the pole placement until installation was nearly completed.  More importantly, the Company knows of the danger now which (thus far) is prior to any accident.  Indeed, given the record evidence about the winter danger on Pleasant Valley Road and the likely increase in traffic associated with the completion of the second building phase of the condo complex, Met-Ed’s potential exposure in a pole strike accident may well be increased.  Think about it.  Hasn’t this case made the defense of a potential pole strike case on Pleasant Valley Road more difficult?


The sixth factor is the alternatives to the current pole placement.  Hart at 558-559.  This issue was the subject of much of the time spent in hearings.  Mr. Campbell suggested four alternatives.  See, Findings of Fact 98-101.  In addition, the Company specifically evaluated two preliminary plans before choosing the existing installation.  See, Findings of Fact 92-94.



The seventh factor is any applicable standards regarding pole placement.  Hart at 561.  This subject was barely touched by either party.  At best, the Company came the closest to this issue when its witnesses testified that Springettsbury Township did not put any conditions on the highway occupancy permit which was issued for the pole line.



The eighth factor is compliance with the utility’s own standards regarding pole placement.  Hart at 562.  Met-Ed had written procedures which were to be used in pole line siting projects.  See, Findings of Fact 76-88.  In addition, the Company presented Mr. Ward and Mr. Sarver who explained how they tried to implement those procedures.  Their efforts will be discussed in more detail below.


Even though the facts in Hart are somewhat different than those in this case, I regard the listed factors as helpful guidelines that should be used to analyze the “unique set of circumstances” which were involved in this case.  Hart at 558.  I do not find that the Court’s guidelines are a mandate for application in pole line siting cases – particularly in view of the fact that the decision was not rendered by an appellate court, but rather a Court of Common Pleas.  In summary, my review of the record indicated that the factors specified in the Hart case were generally addressed by the parties in this case.  

B.
MET-ED’S RESPONSE

1.
Written Siting Procedures


Having come to the conclusion that Mr. Campbell carried his burden of proving a prima facie case, the burden of persuasion shifted to Met-Ed to demonstrate that it fulfilled its statutory duty to safely locate its facilities.  The Company began this task by presenting a witness who explained all of the factors which Met-Ed uses to decide where a given line should be located.  Mr. Long, a Met-Ed Senior Engineer, testified that the Company had written its siting policies in a document entitled, Distribution Engineering Practices Manual and was required to follow or exceed National Electric Safety Code (NESC) standards.  He listed the following factors:  existing Met-Ed facilities, impact on reliability, ability to efficiently service and maintain the new equipment, cost to the Company and customers, prospects for future growth, public health and safety, employee safety and ease of construction.  See, Findings of Fact 76-82.  I note that one very specific factor was to place “the poles in a manner to minimize the possibility of car-pole accidents.”  See, Finding of Fact 88.  



Mr. Long continued that the Company favored procuring private right-of-way because it usually provided the greatest flexibility to locate the lines with the least overall costs, as well as permitting the poles to be set back further from the road than public right-of-way.  Met-Ed viewed public right‑of-way as more costly because of the potential need to move lines when governmental authorities decided to widen highways and require utilities to move their facilities.  See, Finding of Fact 85.


Mr. Long also explained why Met-Ed preferred to use overhead facilities for distribution lines.  He specified that overhead lines were recognized in the industry as the most cost effective and reliable construction formats.  Other virtues of overhead construction included flexibility in terms of upgrades and future expansion and less costly to install and maintain than underground.  See, Findings of Fact 86-87.


Having reviewed Mr. Long’s testimony I have no difficulty in concluding that the Company had the appropriate written policies in place to be used for siting new lines.



There are two sections of his testimony which require further evaluation and/or comment.  In his rebuttal testimony, he responded to criticism from Mr. Campbell and his witnesses who accused Met‑Ed of putting too much emphasis on cost.  In reply, Mr. Long stated:

Thus, cost is typically a secondary factor to all other considerations, such as safety and accessibility, and is not even mentioned on the checklist contained in Met-Ed Exhibit RL-1.

Met-Ed Rebuttal Statement No. 1 at 3, ll. 8-10.  While it may be true that cost does not appear on that particular checklist, I find that the vast majority of Mr. Long’s direct testimony undermines his attempt to rank cost as a “secondary” factor.  In virtually all of his explanations about the various factors and standards used by the Company in siting its new distribution lines, costs or economics or some other synonym is on the list (e.g. private versus public right-of-way, overhead versus underground installation, etc.).  I grant that the witness discussed other factors in addition to costs, but, given the repetitive references to costs in his direct testimony, I find that trying to call cost considerations “secondary” is a total misnomer.



There is a second section of his testimony which should be highlighted.  In response to cross-examination by Mr. Campbell about the importance of the factor which required the Company to minimize the possibility of car-pole accidents, Mr. Long replied, as follows:

. . . and, as far as placing the poles where they are, again, I don’t know the specifics of the location, but there should have been a process that our engineers went through, and they should have – within the right-of-way that was available, they should have placed the poles in the best possible position to minimize the possibility of a car‑pole accident.


I’m not saying we can eliminate it, but, to minimize it.

Tr. 206-207.  Recognizing Mr. Long as the witness whose expertise was used to introduce the Company’s siting policies into the record. I looked to the remaining record to determine whether his advice was heeded.


2.
Implementing Siting Procedures


Given that I have already found that the Company had the appropriate written policies in effect, the next logical question is whether those policies were correctly implemented.  Mr. Long’s description of Met-Ed’s written siting policies and procedures segued into the prepared joint direct and rebuttal testimony of Mr. Ward and Mr. Sarver.  These gentlemen were the Company engineers who were saddled with the task of implementing the Company’s siting procedures by planning, designing and constructing the facilities necessary to serve the 61 new condo units.



Their testimony provided interesting insight into the siting process.  They described two alternatives which were rejected before the pole line was constructed in its present location.  The first alternative was rejected because it would have involved laying a new line underground in wetlands and a deep trench under an existing culvert.  Even though Mr. Campbell clearly would have preferred for the Company to use an underground installation, I agree with Met-Ed.  Met‑Ed properly rejected this alternative based on environmental concerns, accessibility issues, maintenance and repair safety problems and reliability concerns.  See, Finding of Fact 92.


The second alternative would have required the Company to extend an overhead line from the corner of Pleasant Valley Drive and Deamerlyn Drive into an existing condo complex and onto the land of Shelly Construction Inc. and then to 61 new condo units.  This option would have been located entirely in private right-of-way.  In their prepared testimony, Mr. Ward and Mr. Sarver explained that this option was rejected when the construction company refused to grant the necessary right-of-way.  Id. at 6.  See also, Met-Ed Exh. SW-1.  While I am not sure that I would have accepted this explanation as sufficient, Mr. Ward degraded this position with his responses under cross-examination.  Upon questioning from Mr. Campbell, the following colloquy ensued:

Q.
Okay, let’s continue.


On Page 6, Line 11, “(Ward) This option required obtaining right‑of‑way from the Shelly Property Association” – and I think you changed that name just recently, didn’t you?

A.
(Ward)  Yes.

Q.
Who did you talk to at Shelly?

A.
(Ward) Our designer was approached by an un-named resident in the Springetts Village Condominium that vehemently opposed any pole anchor or overhead crossing within – in that area.


Based on that vehement opposition to a [sic] anchor and an overhead line, the designer decided to come back to the office and choose an alternative route, or ask Mr. Sarver and myself for an alternative route.

Q.
Well, what is the Shelly Property Association?

A.
(Ward) Well –

Q.
Because the condominiums there is the Springetts Village Condominiums?

A.
(Ward) Could you rephrase that question?

Q.
Yes.  What is the Shelly Association?  Because the condominiums are the Springetts Village Condominiums.


(Brief pause.)

Q.
So, how can somebody from a different association say that they were vehemently opposed, and you go by that rather than contacting the Springetts Village Association, Condominium Association, to get your answer?

A.
(Ward)  The correction that I indicated on here was to indicate that the owner of the property is Shelly Construction, Incorporated.  That’s the information that I researched on the tax records.


The Association that’s out there is named something different, Springetts Oaks Condominiums.  


When we were – when our designer was approached by a resident there that was so opposed to it, that indicated to us that we were not going to be able to get  right-of-way.


Subsequently to that, a representative, Robert Kinsley, contacted us about the same overhead route, and he also indicated that he would not let us install the line overhead along the front of his property.

Q.
Why didn’t you talk to the residents of the Association?

A.
(Ward)  I don’t know.

Q.
Oh.

A.
(Ward) My testimony indicates that we were approached by owners, and they were opposed to it.  We felt that we were not going to be able to get an overhead line in that area.

Q.
I don’t understand how one individual owner can make a decision for an Association that has a President and a Board to make those decisions.


MR. SELTZER:  Your Honor, I object.

* * *

[The objection was sustained.]

Tr. 237-239.  



Before presenting my conclusions from this testimony, I must add a few more facts.  My examination of the diagram marked Met-Ed Exh. SW-1 demonstrated that the proposed line would have been almost 20 feet behind the existing curb line.  I note that the diagram is drawn to a scale where one inch equals 50 feet.  I measured that the line proposed for this alternative (marked in orange on the diagram) was approximately 3/8 of an inch (almost 20 feet) behind the curb line.  In addition, the diagram very clearly showed that the proposed line was on a straight stretch of Pleasant Valley Road.



Based on the Ward/Sarver joint testimony, Mr. Ward’s testimony on cross‑examination and Met‑Ed Exh. SW-1, I find that the Company gave up on the opportunity to place overhead wires (the Company’s first design choice) on private right-of-way (the Company’s first right-of-way choice) almost 20 feet away from a straight stretch of Pleasant Valley Road.  Instead, Met-Ed installed overhead wires (the Company’s first design choice) on public right-of-way (the Company’s second right-of-way choice) in the range of 6 to 12 feet on the outside of a curve on Pleasant Valley Road.  Met-Ed rejected this alternative on the basis that an “un-named resident” of the Springetts Village Condominium complex vehemently objected to the placement of the overhead wires in the complex.  The Company had no answer to the question of why it did not try to get permission from the Springetts Village Condominium Board.  The Company also rejected this alternative because a representative of Mr. Kinsley’s construction company denied Met-Ed a right‑of‑way on construction company property.



Given the Company’s testimony and exhibits, I find this decision to be a critical error of judgment.  Met-Ed’s Distribution Engineering Practices Manual provides the following guidance to Company personnel:


4.0
Line Location
The following information shall be used to assist in selecting the proper location of our overhead distribution facilities.  

* * *

If opposition to the recommended pole line location is encountered from a developer or an individual customer, then every reasonable effort should be made to convince that customer of the advantages of installing the facilities in a highly accessible area.  If the customer refuses to honor GPU Energy’s request, then a reasonable compromise for the location of the facilities can be evaluated.
Met-Ed Exh. RL-1 at 01-201, Sheet 2 of 3.  (Bolding in original.  Underlining added.)  Initially, I must recognize the wisdom of the policy which I interpret as seeking to balance good customer relations with the need to provide good service.  Unfortunately, the evidence does not reflect a sufficient effort to comply with the policy.  More specifically, there is no proof that the “un-named resident” was a customer.  There was no proof that the “un-named resident” had the authority to speak for the property owner which was likely to be the Condominium Association.  There was proof that the Company representatives made no effort (reasonable or otherwise) to even contact the Condominium Association.  There was no proof that the Company representatives made any effort (reasonable or otherwise) to contact Mr. Kinsley’s construction company for the purpose of convincing the customer of the advantages of installing the facilities in that area.  This last point is critical because Mr. Kinsley was also the developer who was constructing the new condo complex which needed power from the proposed pole line.  Common sense tells me that a “reasonable effort” to convince the developer of the need to use his property for a pole line right-of-way might have yielded a better result.  Contrary to the Company’s written policy, I find that Met-Ed did not make a reasonable effort to realistically investigate the merits of installing an overhead line from the corner of Pleasant Valley Drive and Deamerlyn Drive into an existing condo complex and onto the land of Shelly Construction Inc. and then to 61 new condo units.  I hasten to add that I have not concluded that Company representatives would have successfully implemented this alternative had they contacted the Condominium Association or continued a dialogue with Shelly Construction.  At the risk of repetition, I have concluded that the failure to follow through with these activities violated Met-Ed’s internal policies.



Having concluded that Mr. Campbell carried his burden of proving that the pole line was in an unsafe location, the question becomes did the Company produce sufficient evidence to counter-balance Mr. Campbell’s case?  In other words, when Mr. Campbell carried his burden of proof, the burden of persuasion shifted to the Company to show the line was safely located.



Again, Met-Ed introduced the testimony of Mr. Ward and Mr. Sarver who were responsible for the planning, design and construction of the pole line in its present location.  This case was remanded for the purpose of “ . . . further examination and for the inclusion of record evidence on whether the current location of Met-Ed’s facilities are safe and reasonable under all of the circumstances.”  Opinion and Order, entered December 2, 2002 (Slip Op. at 2-3).  I asked both gentlemen whether their joint testimony included the words “public safety.” They admitted that their testimony did not.  However, Mr. Ward pointed out the words “safety of the traveling public” in the following format:

Q.
Can you briefly summarize the primary conclusions of your testimony?
A.
(Ward and Sarver) Yes.





* * *


The result is a pole line that is safe to Met-Ed’s employees and the traveling public.

Met-Ed St. No. 2 at 3.  (Emphasis in the original.)  From this point forward the joint testimony of both men provided a detailed description of the planning and design process which culminated in the construction of the subject pole line in its present location.  Conspicuous by its absence is any further reference to the words “public safety” or “safety of the traveling public.”  There is no reference to those terms 1) in their description of major issues they confronted in providing service (Id. at 4), 2) in their determination of what new facilities were needed (Id. at 4-5), 3) in their description of the factors used in finally deciding to construct the line in its current location (Id. at 6) and 4) in their description of the benefits of constructing the line in its current location (Id. at 7).  In fact, their description of the project benefits listed only accessibility, safe working conditions for Met‑Ed employees and accommodation of future load growth.  Id.  Accordingly, I concluded that the safety of the traveling public was, at a minimum, not a primary concern when the project was conceived, planned, designed and installed and that the summary was not an accurate review of the details of their testimony.



Understanding that this omission was of some importance, counsel for Met-Ed asked both men on re-direct if they were familiar with the Company’s policies and procedures and if they believed they had complied with those policies and procedures as part of this construction project.  Both men dutifully said, “Yes.”  Tr. 274-275.  Given the detailed report of their activities contained in their prepared direct testimony, I find this effort insufficient.  The Complaint in this case dealt specifically with the safety of the traveling public as it related to the pole line.  The first hearing in this case dealt specifically with the safety of the traveling public as it related to the pole line.  The Commission’s Opinion and Order remanding the case to the Office of Administrative Law Judge specified that the purpose of the continued litigation process was to determine whether the pole line was safely and reasonably located.  When I review prepared direct testimony, I do so with the assumption that it was thoughtfully prepared to present that party’s side of the case in the best light possible.  Subsequent efforts to “save” the Company’s position with re-direct examination in such general terms does not create credible evidence that the Company properly considered the safety of the traveling public in the construction of this pole line. 



There is one last section of the Company’s presentation on this issue which requires further comment.  Because Met-Ed’s initial application for a highway occupancy permit was denied for failure to provide underground facilities, Mr. Campbell raised the issue of whether the Company had improperly procured a highway occupancy permit for the pole line’s original location.  In response, Mr. Ward explained the procedure he used to procure the permit.  He specified that the Township had not raised any safety concerns in the permit issuance process.  Met-Ed St. No. 2 at 9.  He also noted in his comments that safety was not an issue with either of the permit applications.  Met‑Ed Jt. Rebuttal St. No. 2 at 9.  While I have no problem with the Company’s efforts to procure the permit, I caution that to the extent that the Company may infer that the failure of the Township to raise any safety concerns was an endorsement of the pole locations, I disagree.  The duty of Met-Ed to install and render safe services and facilities arises from the Public Utility Code.  66 Pa. C.S. §1501.  Whether the Township succeeded or failed in any duty it may have had to protect the traveling public in the permit issuance process offers no protection for the Company.


3.
Company Review of Campbell’s Suggestions


Before reviewing the Met-Ed presentation on this subject, I must digress to describe the context of this issue.  On March 8, 2001, the Company received an application to serve 61 meters in the new condo complex.  See, Finding of Fact 92.  In the period from that date to July 2001, the Company planned, designed and completed installation of the subject pole line.  See, Finding of Fact 107.  According to the Company witnesses, they did not meet with Mr. Campbell, Township officials and other interested residents on the subject of complaints about the pole line until July 12, 2001.  See, Finding of Fact 97.  In other words, the pole line installation was completed or nearly completed prior to the Company’s need to respond to Mr. Campbell and other critics.



The juxtaposition of these events is worth considering.  Just about the time when the planning, design and construction of the pole line was being completed, the Company began to receive criticism about the choice of overhead facilities and their location.  On the other hand, Mr. Campbell and the other residents in the area would have had no knowledge of the Company’s plans until construction was well underway.  Understandably, Met-Ed representatives were most interested in defending their decisions and avoiding the need to relocate the newly completed facilities.  



This attitude manifested itself in the Company’s approach to resolving the issue and doomed any suggestions received to rejection.  On July 12, 2001 at the first meeting Met-Ed representatives had with Mr. Campbell, other community members and Township officials, Company personnel said they would consider alternatives as long as it did not result in added costs to Met-Ed.  See, Finding of Fact 97.  



There was a second meeting with Mr. Campbell and others on July 18, 2001, as well.  Prior to this meeting, Company representatives characterized Mr. Campbell’s objections to the pole line as aesthetic.  During the July 18 meeting the Company personnel explained that safety was an acceptable reason for relocating a pole line.  Mr. Ward disparaged Mr. Campbell for switching his focus from aesthetics to safety at that point.  Met-Ed Jt. Rebuttal St. No. 2 at 4.  I discounted Mr. Ward’s testimony on this issue.  I don’t believe that the Commission and I should care that Mr. Campbell originally objected to the pole location on the basis of aesthetics.  I find it more important that he raised a legitimate safety issue regarding winter weather and cars on that curved section of Pleasant Valley Road (and ultimately carried his burden of proof on the issue).  



Once the question of safety was raised, I find that Met-Ed had the duty to make a reasonable investigation of the issue and the alternatives suggested by Mr. Campbell.  Public Utility Code, 66 Pa. C.S. §1501.  At this point I emphasize that I have already found that the Company failed to make public safety one of its primary concerns as it evaluated its own alternatives for this line extension project.  Mr. Sarver’s testimony presented the factors used to review the alternatives suggested by Mr. Campbell.  He listed ability to obtain right-of-way, right-of-way costs, future accessibility for maintenance and repair and future growth flexibility.  Met-Ed Jt. Rebuttal St. No. 2 at 4-5.  Once again, conspicuous by its absence was any reference to public safety.  Once again (and after having denied its importance), Mr. Sarver included costs as a named factor.


Mr. Campbell presented four alternatives to Met-Ed officials.  The first alternative offered by Mr. Campbell (Option A) for the relocation of the pole line was to suggest that the line on Pleasant Valley Road should be located underground.  Met-Ed Jt. Rebuttal St. No. 2 at 2.  The second alternative offered by Mr. Campbell (Option C) for the relocation of the pole line was to suggest that the line on Pleasant Valley Road should be located between the farmer’s field and the rear of the property owned by Bradley Academy and York Technical Institute.  Met-Ed Jt. Rebuttal St. No. 2 at 2.  The third alternative offered by Mr. Campbell (Option D) for the relocation of the pole line was to suggest that the line on Pleasant Valley Road should be relocated onto Williams Road Extended which came to a dead end in front of Bradley Academy and York Technical Institute.  Met-Ed Jt. Rebuttal St. No. 2 at 2.  The fourth alternative offered by Mr. Campbell (Option B) for the relocation of the pole line was to suggest that the line from the Route 30 corridor should be upgraded to provide service to the condo complex.  Met-Ed Jt. Rebuttal St. No. 2 at 2.  



After describing the context in which these alternatives were presented, I was not surprised to discover that the Company “evaluated” and denied each of the suggestions.  I have also concluded that the evaluation was flawed by Met-Ed’s failure to include public safety as one of the primary factors in their analysis and flawed by the somewhat rigid insistence that there be no additional costs incurred by the Company.  The worst example of this approach was the Company’s evaluation of Mr. Campbell’s third suggestion that the line be relocated to Williams Road Extended (Option D) which came to a dead end in front of Bradley Academy and York Technical Institute.  I emphasize that the pole line was intended to serve 61 condos which were to be used for student housing for these institutions.  One would expect that the management of these organizations would be amenable to cooperating with the Company to facilitate service to the new condos.  However, Mr. Ward and Mr. Sarver testified that they evaluated this alternative with regard to such critical line siting factors as the ability to obtain right-of-way, right-of-way costs, future accessibility for repair/maintenance purposes and flexibility for future growth.  After making this evaluation, Met‑Ed rejected the proposal because overhead lines would duplicate and be parallel to an existing underground line and Met-Ed officials believed the property owners would refuse to provide duplicate right‑of‑way. This route would also be fifty percent longer than the existing route which would add more costs to construction, maintenance and repairs.  See, Finding of Fact 100.  That explanation would have sounded fairly credible, but for the testimony of the Mr. Smeltzer, the Company’s right-of-way procurement representative.  He explained that Met-Ed investigated relocating the pole line onto private right-of-way through the lands of the Bradley Academy, York Technical Institute, St. Onge and the condo complex.  He continued that Met-Ed expected the four property owners to pay for the line relocation.  Is it any wonder that the property owners turned down the request?  See, Findings of Fact 33 and 34. In essence, they were being asked to pay for fixing what could be regarded as Met-Ed’s poor choice of location for the newly installed line.  At the risk of repetition, there was also no suggestion that the Company considered the possibility of increasing the safety of the traveling public.



I also find that Met-Ed failed to properly consider another suggestion offered by Mr. Campbell.  He first proposed simply relocating the overhead line underground (Option A).  However, the Company had already refused to consider that possibility before Mr. Campbell suggested it.  Mr. Ward testified that the Company did not consider underground facilities after it rejected the first internal proposal to continue underground service from the pedestal at the corner of Pleasant Valley Road and Deamerlyn Drive.  Met-Ed St. No. 2 at 5-8.  See, Finding of Fact 92.  Mr. Sarver testified that Mr. Campbell’s underground service suggestion was rejected because Company policy favored the advantages of overhead construction for distribution lines.  He added that even underground lines required above ground equipment which would be located in the public right‑of‑way.  Met‑Ed Jt. Rebuttal St. No. 2 at 5-6.  I note that there is an obvious difference between the analyses presented by the Company for each of the underground proposals.  When Company personnel evaluated their own proposal, they analyzed the issue and rejected this alternative because the line would have traversed wet lands and would have dipped to go under a culvert.  See, Finding of Fact 92.  When it analyzed Mr. Campbell’s suggestion for the same idea on a different section of the same road, Company personnel rejected it because it conflicted with Met-Ed’s preference for overhead distribution facilities.  There was no analysis of right‑of-way conditions; there was no balancing of the pros and cons.  Again at the risk of repetition, there was no suggestion that the Company considered the possibility of increasing the safety of the traveling public.  Instead, Mr. Campbell’s suggestion was dismissed out-of-hand because it conflicted with the Company’s preference for overhead distribution lines.  In summary, I find this form of analysis insufficient to fulfill Met-Ed’s duty to make a reasonable investigation.



Even though the Company did not mention any consideration of the safety of the traveling public, I find that its rejection of Mr. Campbell’s fourth suggestion was based on a reasonable investigation.  Briefly, Mr. Campbell suggested upgrading the service line from the Route 30 corridor into the condo complex (Option B).  The Company analysis included consideration of the nearest source of power, construction obstacles, customer disruptions and time and cost of the project.  Met-Ed Jt. Rebuttal St. No. 2 at 6-7.  Other than the omission of any mention of the safety of the traveling public, the record reflects a comparatively thorough examination of the issue.


Even without any mention of the safety of the traveling public, I hasten to add that I agree with Met-Ed’s rejection of Mr. Campbell’s second suggestion (Option C).  For his second suggestion, Mr. Campbell recommended that the pole line be relocated on the edge of the farmland which bordered the property of Bradley Academy and York Technical Institute.  All of the Company representatives testified that Mr. Miller, the farmer, was verbally abusive and escorted all Met‑Ed representatives off his land.  See, Findings of Fact 31 and 99.  Indeed, the farmer was so abusive that one of the Company designers thought it was necessary to include the following warning on Met-Ed’s Work Order Print:


LINE DEPARTMENT READ & HEED:

THE FIRST (5) POLES AND (4) ANCHORS FROM WILLIAMS RD ARE LOCATED WITHIN SPRINGETTSBURY TWP ROAD R/W, 60FT TOTAL, 30FT FROM ROAD CENTERLINE.  THIS LOCATION OF POLES IN ROAD RIGHT-A-WAY IS DUE TO ONE VERY ANGRY FARMER THAT WILL PROBALLY BE GREETING YOU.  HE WILL BE USING MUCH PROFANITY IN HIS VERBAL MESSAGE TO KEEP THE #@% OFF HIS PROPERTY.  FLAGGING NECESSARY.
Met-Ed Exh. SW-2.  No one contradicted this evidence.  I find that the Company acted reasonably by rejecting any proposal which would use a portion of Mr. Miller’s farmland.



In conclusion, I emphasize that I have not criticized Met-Ed for failing to choose one of Mr. Campbell’s suggested alternatives.  Instead, I have found that the Company failed to consider the safety of the traveling public in its evaluation process.  In addition, I find that Company personnel failed to reasonably investigate two of Mr. Campbell’s suggestions.  



Because I have already found that the pole line is not in a safe location vis-à-vis the traveling public, Met-Ed will be required to find a safer one.  As part of that process, I will require the Company to re-evaluate Options A and D.  Further, I will add my own following suggestion:  The major safety issue in this case was Met-Ed’s location of the pole line on the outside of the curve.  The basic flaw in this design is that, as any experienced driver understands, that placing fixed objects on the outside of a curved, snow/ice covered road enhances the potential for car/object collisions.  Therefore, my suggestion is to investigate the possibility of placing all or the majority of the poles on the inside of the curve in the public right‑of‑way.  Examination of Met-Ed Exh. SW-2 shows that three of the center poles (Nos. 11, 12 and 13) are located on the curved portion of the road and are positioned about 6 or 7 feet from the edge of the roadway.  Met-Ed Exh. SW-2.  Met‑Ed Exh. AC-1.  See, Finding of Fact 113.  The objective is to remove the fixed objects on the outside of the curve.  At the risk of repetition, 1) I am requiring the existing service line to be removed from its present location; 2) I am requiring the Company to reasonably evaluate three suggestions (two from Mr. Campbell and one from me); 3) I am not requiring Met-Ed to select any of those suggestions, although it may if it so chooses; 4) I am requiring the Company to relocate the service line (overhead or underground) to a demonstrably safer location.


4.
The Expert Witness


In its Brief, Met-Ed argued that Mr. Cipriani was a nationally recognized, expert on road design and reconstruction whose testimony established that the pole line was located in a safe location.  The Company pointed out that Mr. Cipriani’s conclusion was based on his observations during his one day site visit and review of background information about the pole line, of Met-Ed’s siting practices, of portions of the Public Utility Code, of PennDOT’s design manual, of a field survey and of computerized simulations of vehicles traveling on the roadway.  Met-Ed B. at 46‑49.  Given that I have already concluded that Mr. Campbell carried his burden of proof, it should be no surprise that I disagree with the Company position and Mr. Cipriani’s conclusions.  Most, but not all, of my disagreement is based on flaws in his testimony which impacted his credibility.



The Company argued that Mr. Cipriani was entitled to more credibility than Mr. Campbell and Ms. Mitrick because Mr. Cipriani is an expert in the field of traffic safety.  Met‑Ed B. at 46.  My response is that this was a case in which an “expert” was not an absolute necessity.  The choice of whom to believe narrows down to Mr. Campbell, a layman and long time resident of the area who was familiar with the road and weather conditions, and Ms. Mitrick, a Township Supervisor (albeit not appearing as a Township representative) who was familiar with the road and weather conditions, versus Mr. Cipriani, a traffic safety expert who visited the site on March 28, 2003 and hired civil engineering surveyors to measure the road and pole line and reviewed various documents and the results of his computer model simulations.  Met-Ed St. No. 3 at 3-10.  Met-Ed Exh. AC-1.  Tr. 304.  With due respect to Mr. Cipriani and the work he did, my choice is the eye‑witnesses who are familiar with the road for more than one day, who have driven it in winter and who have seen other vehicles which slid off the road.


Mr. Cipriani also missed a few details which impacted his credibility, as well.  As noted in one of the previous discussions above, Mr. Cipriani characterized Pleasant Valley Road as a “low traffic volume rural township road.”  Met-Ed St. No. 3 at 9.  Apparently, he failed to note the notation on Mr. Ward’s diagram which specified that this area was zoned “R-2, Medium Density Residential.”  Met-Ed SW-1.  The notation is credible in view of Mr. Cipriani’s recognition that the road served Springetts Oaks (Mr. Campbell’s housing development), Springetts Village Condominiums and the newly constructed York Pleasant Valley Condos (served by the pole line in controversy).  Met‑Ed St. No. 3 at 9.  Given that he testified that he did not do a traffic count, I cannot accept his conclusion that Pleasant Valley Road was a low volume road.  Tr. 282.



If his conclusion about the poles being in a safe location was dependent, at least in part, on his assumption that there was low traffic volume on the roadway, his error undermined the result.  In addition, he agreed with Mr. Campbell on cross-examination that as traffic increased, risk increased.  See, Finding of Fact 118.  Having rejected his low traffic volume assumption, I substituted a similar factor from his testimony.  More specifically, when he agreed that increased traffic also meant increased risk of accidents, I concluded that his final deduction about the safety of the current pole locations was jeopardized and that the pole location was less safe than he presupposed.



There was one additional unsettling conclusion presented by Mr. Cipriani.  In his “Summary Of Testimony” Mr. Cipriani identified the “primary conclusion” of his analysis, as follows:

Based upon my analysis, I have concluded that Met-Ed’s six utility poles located along the southern side of Pleasant Valley Road in Springettsbury Township, York County, Pennsylvania do not present an unreasonably dangerous condition for vehicular traffic.
Met-Ed St. No. 3 at second page 2.  (Emphasis added.)  He repeated that conclusion in his introduction as a witness (Tr. 281) and again in his prepared direct testimony (Met-Ed St. No. 3 at 8).  To his credit he invested a substantial effort in describing why he thought the poles were in a safe and reasonable location.  However, he was presented as an expert in this field, and I have assumed that he chose his words carefully.  Not that I wish to play word games with his testimony, but when I remove the double negative from the sentence, I find that his sentence means: 

. . . I have concluded that Met-Ed’s six utility poles located along the southern side of Pleasant Valley Road in Springettsbury Township, York County, Pennsylvania do present a reasonably dangerous condition for vehicular traffic

Query, should this Commission be satisfied with a conclusion from an expert witness which specified that the poles are in a “reasonably dangerous condition?”  I think not.  The statute requires utility facilities to be in a safe and reasonable condition.  66 Pa. C.S. §1501.  His conclusion does not meet the statutory requirement.  At a minimum, I find that Mr. Cipriani did not add to his credibility with his conclusion.



Mr. Cipriani addressed an issue which Mr. Campbell did not.  The Commission’s December 2, 2002 Opinion and Order directed:

Consequently, this matter should be remanded to the Office of the Administrative Law Judge for further examination and for the inclusion of record evidence on whether the current location of Met-Ed’s facilities are safe and reasonable under all of the circumstances . . . .

Slip Op. at 2-3.  Mr. Campbell’s Complaint and the focus of his evidentiary presentation dealt only with the safety of the pole line in snowy conditions.  Mr. Campbell did not allege or address safety issues in dry weather.  On the other hand, Mr. Cipriani used his computer model to simulate driving on Pleasant Valley Road in conditions which were dry, wet or icy.  Given that I was not satisfied with his credibility on the issues discussed above, I am not willing to make a finding based on his “dry and wet” conditions as per his computer model.  Looking at the issue from a different point of view, I can conclude that the record has no credible evidence that suggests the pole line presents a hazard to the traveling public in dry or wet conditions on Pleasant Valley Road.
C.
CAMPBELL EXHIBITS

1.
Exhibit 9


Campbell Exhibit 9 is a petition signed by the vast majority of the residents of Springetts Oaks and of the originally constructed condominium units.  All of the signatories support the request for moving the pole line because the line presents a safety hazard.  The Company objected to its admission.  My review of the document led me to the conclusion that the petition falls within the definition of hearsay and is not admissible.  I found no exception to the hearsay rule which allows it to be included in the record.  The Company's objection is sustained. 


2.
Extra Record References and Exhibits 15-19


In spite of my admonition not to include extra record documents with their briefs (Tr. 326-327), Mr. Campbell’s brief arrived with five documents attached (none of which had been previously included in the record).  The five documents were:  1) a copy of a deed from the York County Recorder of Deeds Office transferring Lot #2 from the York Pleasant Valley Condominiums, LLC to Springettsbury Township, 2) a copy of a York County Assessment Report Window, 3) a copy of a tax map showing Pleasant Valley Road and the residential developments east of Williams Road to Arbor Lane, 4) a copy of the final subdivision plan for York Pleasant Valley Condos as recorded in the York County Office of the Recorder of Deeds and 5) a copy of a letter, dated November 19, 2003, from Springettsbury Township to Mr. Campbell.  For reasons which will be discussed below, none of the documents will be admitted to the record.  



By letter dated, December 4, 2003, counsel for Met-Ed objected to portions of Mr. Campbell’s Brief which contained “references to uncorroborated hearsay and extra-record materials which were not evidence in the proceeding.”  Counsel requested that the offending materials be “ignored in accordance with applicable law.”  Insofar as the Company presented specified objections to a portion of Mr. Campbell’s Brief and to extra-record material, I agree.  


As noted above, I provided a very specific prohibition to the parties on the subject of attaching documents to their briefs.  Tr. 326-327.  The Company raised a timely and appropriate objection to the addition of all five of the documents, listed above.  Mr. Campbell did not respond to the objection and gave no justification in his Brief for including and referring to those documents.  Accordingly, I find that it was a violation of Met-Ed’s right to due process of law to attach those documents and sustain the objection.  I assure the parties that I did not rely on any of those documents or arguments (based on them) made by Mr. Campbell to form the conclusions contained in this Initial Decision.  I recommend that the Commission treat them in the same way.  Because the documents are attached to the Campbell Brief and are lodged in the Commission’s File Room, I will assign a number to each one in the event that the Commission may want review them and/or reconsider my ruling.  Accordingly, the documents will be numbered sequentially with previous Campbell exhibits as follows:  The Deed for Lot #2 will be Campbell Exh. No. 15.  The Report Window will be Campbell Exh. No. 16.  The tax map will be Campbell Exh. No. 17.  The subdivision plan will be Campbell Exh. No. 18.  The letter will be Campbell Exh. No. 19.  As noted in the Findings of Fact 70-74, none of them have been admitted.


The Company letter also objected to a reference in Mr. Campbell’s Brief to evidence which had been excluded from the hearing on October 1, 2003.  More specifically, on ARGUMENT PAGE 2 of the Brief, Mr. Campbell quotes certain Pennsylvania Department of Transportation (PennDOT) statistics regarding crashes with utility poles and the resulting fatalities.  Although the record is not clear that this data was excluded from record, there is a section where a PennDOT document was excluded.  Tr. 150‑154.  My recollection of the document coincides with Met‑Ed’s allegation about its contents.  In addition, I can find no other exhibit or reference in the record to this kind of data from PennDOT. Once again, I agree with the Company and will sustain the objection.  I assure the parties that I did not rely on any of this portion of the argument made by Mr. Campbell to form the conclusions contained in this Initial Decision.  I recommend that the Commission treat them in the same way.
D.
CONCLUSION


Having found the current location of the pole line unsafe, I find that Met‑Ed violated Section 1501 of the Public Utility Code.  Public Utility Code, 66 Pa. C.S. §1501.  I will require that the line be moved at the Company's expense.  However, I will not require Met-Ed to use any particular alternative offered by Mr. Campbell or me.  Although there is nothing obviously unsafe in any of Mr. Campbell's suggestions, the Company should have more flexibility.  Accordingly, I will direct Met-Ed 1) to evaluate the suggestion I offered above 2) to re-evaluate the two suggestions offered by Mr. Campbell which were not properly investigated previously and 3) to meet with, develop and submit a final plan to the Commission’s Bureau of Fixed Utility Services and Mr. Campbell for moving the line to a safer location within 90 days of entry of the Commission's Order approving this Initial Decision.  Further, the Company will be directed to complete the relocation work within one year of receiving approval of the plan from the Bureau, absent a demonstration of good cause to the contrary.  And finally, Met‑Ed shall notify the Bureau and Mr. Campbell when the work has been completed so that the record can be marked closed by the Secretary of the Commission.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject of and the parties to this proceeding.  Public Utility Code, 66 Pa. C.S. §701.



2.
As the Complainant seeking affirmative relief from the Commission, Mr. Campbell had the burden of proving the Complaint allegations by producing evidence which established the material facts by a preponderance of the evidence.  Public Utility Code, 66 Pa. C.S. §332(a).  



3.
Mr. Campbell produced sufficient evidence to carry his burden, and his Complaint must be sustained.  


4.
When a complainant carries his/her burden of proving a prima facie case, the burden of persuasion shifts to the respondent to produce sufficient evidence to rebut the complainant’s case.


5.
The Company testimony failed to rebut the Complainant's case.  



6.
The Company's case emphasized the cost conscious aspect of its planning, and all but failed to explain what, if any, safety issues were considered.



7.
The cost of facilities is a very important factor in furnishing service to the ratepayers.  However, it is not only factor.  In this instance, there should have been a balancing between cost and safety which was not obvious from the record.



8.
The record does not reflect a reasonable problem solving approach to determining the location of the pole line.



9.
Met‑Ed violated Section 1501 of the Public Utility Code.  Public Utility Code, 66 Pa. C.S. §1501.


10.
The Company cannot infer that the failure of the Township to raise any safety concerns was an endorsement of the pole locations.  The duty of Met-Ed to install and render safe services and facilities arises from the Public Utility Code.  66 Pa. C.S. §1501.  Whether the Township succeeded or failed in any duty it may have had to protect the traveling public in the permit issuance process offers no protection for the Company.


11.
Mr. Cipriani’s conclusion:

. . . that Met-Ed’s six utility poles located along the southern side of Pleasant Valley Road in Springettsbury Township, York County, Pennsylvania do not present an unreasonably dangerous condition for vehicular traffic.

(Met-Ed St. No. 3 at second page 2.  (Emphasis added.)) did not meet the Public Utility Code standard for the safety of utility facilities and did not add to his credibility.  66 Pa. C.S. §1501.


12.
Making references to extra record documents and/or attaching documents to a brief which have not been admitted to the record by one party violates the rights of due process of law of other parties to the proceeding.

ORDER


NOW THEREFORE, 


IT IS ORDERED:



1.
That the Complaint of Richard M. Campbell versus Metropolitan Edison Company at Docket No. C-20016194 is hereby sustained.



2.
That Metropolitan Edison Company shall 1) evaluate the suggested relocation plan offered by the Administrative Law Judge 2) re-evaluate the two suggestions offered by Mr. Campbell which were not properly investigated previously and 3) meet with, develop and submit a final plan to the Commission' s Bureau of Fixed Utility Services and Mr. Campbell for moving the pole line on Pleasant Valley Road in Springettsbury Township, York County, Pennsylvania, to a safer location within 90 days of entry of the Commission's Order approving the Initial Decision.  



3.
That Metropolitan Edison Company shall complete the relocation work within one year of receiving approval of the plan from the Bureau of Fixed Utility Services, absent a demonstration of good cause to the contrary, at its sole cost and expense.  



4.
That, upon completion of the project in accordance with the approved plan,  Metropolitan Edison shall notify the Secretary of the Commission, Bureau of Fixed Utility Services and Mr. Campbell so that the record can be marked closed by the Secretary of the Commission.

DATED:
November 30, 2004















Louis G. Cocheres







Administrative Law Judge

� 	Even though the witness was specifically given the opportunity to correct his testimony and did not do so (Tr. 221.) and even though one of the options proposed by Mr. Campbell was to relocate the newly installed pole line to Williams Road, I have concluded that the reference to Williams Road was an error.  The Company testimony following this reference referred only to Pleasant Valley Road.  Taken in context the reference in this passage should have been to Pleasant Valley Road.
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