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history of the proceeding

This decision dismisses the complaint of a former residential gas utility customer, on the motion of Respondent’s counsel, because the customer, at hearing, failed to adduce evidence sufficient to show that the Respondent had violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 

On April 21, 2003, Claire Rush, formerly Claire Sabin (Sabin or Complainant), filed her complaint, captioned Walter and Claire Sabin v. Equitable Gas Company, with the Pennsylvania Public Utility Commission (Commission) against Equitable Gas Company (Equitable).
 Paragraph No. 3 of the formal complaint appears as follows:
Gas at the above address [9 Admiral Dewey Ave., Pgh., PA 15205] has been turned off at the meter for over 18 months. There are no appliances using gas or no heating there, but the company continues to estimate the bill for gas consumption. They refuse to accept meter reading cards sent to them with readings and will not comply with our availability and let them have access for their readings and we’ve tried & have written them. There is no basis for a $526.04 bill balance of March 2003 and no reason for $66.50 from 2/11 to 3/13 [2003] when there was no service at the property. I want the bill at a zero balance due to this.

Equitable answered the complaint, in detail.
On October 7, 2003, John P. Liekar, Jr., Esquire, entered a formal written appearance on behalf of Equitable.

In order to prepare a defense to the complaint, it was necessary for Equitable to obtain a meter reading at the involved premises. The Complainant would not cooperate with Equitable in setting an appointment for obtaining a meter reading. On October 14, 2003, Equitable filed its Motion for Sanctions against the Complainant for failing to cooperate in obtaining a meter reading.

By letter dated October 14, 2003, the presiding ALJ advised the Complainant of the rescheduled hearing, and urged the Complainant, in response to Equitable’s Motion for Sanctions, to furnish Equitable with a specific time and date, during regular business hours, at and on which Equitable could obtain a meter reading.

For the scheduled hearing on January 5, 2004, Claire Sabin Rush (Sabin) appeared in her own behalf. John P. Liekar, Jr., Esquire, appeared on behalf of Equitable. Sabin indicated that she had no phone number by which Equitable could contact her. There was a termination of gas service at the involved premises. Following reactivation of the account, on November 5, 2001, Sabin contends that there was no consumption until the service was terminated in May 2003. Equitable’s records show an actual meter reading on April 4, 2002, reflecting usage after November 5, 2001. Equitable pointed out that no service charge has been assessed since termination. Sabin indicated that she wanted correspondence sent to her to be addressed, as follows: Claire Sabin, 114 Spring Street, McMurray, PA 15317. Equitable Exh. Nos. 1–16 were admitted into the record subject to timely motions and Sabin’s opportunity to cross-examine on the exhibits at the continued hearing session.
 The parties reached an understanding that required the hearing be continued.
Following the hearing session on January 5, 2004, Equitable’s counsel sent Sabin a letter, dated January 5, 2004, confirming the understanding of the parties reached at the hearing session. The letter is identified and admitted into the record as Equitable Exh. No. 17. The relevant parts of the letter are reproduced, as follows:
1. You [Sabin] are currently known as Claire Rush, wife of Jack Rush, and reside at 114 Spring Street, McMurray, PA 15317. You do not have phone service at this address and, therefore, all communications must be in writing;
2. Walter Sabin is deceased;

3. Equitable will have a representative at 9 [Admiral] Dewey Avenue, Pittsburgh, PA 15205 on January 12, 2004 between the hours of 2:00 p.m. and 4:00 p.m. in order to read the meter and remove it for testing. You or your husband will be present for the reading;

4. The meter test will occur on February 2, 2004 at 1:00 p.m. at Equitable’s facilities located at 4 South 9th Street, Pittsburgh, PA 15203 (Southside of Pittsburgh). You or your husband will be present for the testing.

5. You were provided with the name and direct phone line of Equitable’s representative (Denice [sic] Claudon (412) 395‑3321) who has been assigned coordinate [sic] matters relating to your account. If you are not able to contact Ms. Claudon please contact the undersigned.
If you disagree with any of the foregoing statements, or wish to correct any misunderstanding, please contact me [John P. Liekar, Jr., Esquire] immediately.
By letter dated January 13, 2003, the presiding ALJ sent Sabin a letter addressed to Walter and Claire Sabin, Ms. Claire Rush, 9 Admiral Dewey Avenue, Pittsburgh, PA 15205 [the former service address], and a copy of the letter addressed to Walter and Claire Sabin, Ms. Claire Rush, 114 Spring Street, McMurray, PA  15317. The letter advised Sabin, as follows:
As you know, by letter of Equitable’s counsel dated January 12, 2004, an unidentified person called Equitable to cancel your agreed to appointment with Equitable for January 12 (between 2 p.m. and 4 p.m.) to have the meter at 9 Admiral Dewey Avenue read and removed for testing (because you seemed to raise the issue of the meter’s registration accuracy). The person who called Equitable, reportedly on your behalf, terminated the telephone call without rescheduling the appointment or giving Equitable an opportunity to reschedule the appointment.

I direct you to immediately contact Denice Claudon, Equitable’s representative, whose direct‑dial number you have, to furnish Equitable with a specific time and date, during regular business hours, at and on which Equitable can obtain a meter reading from the involved premises. Your failure to contact Equitable, as directed, is cause to dismiss your complaint with prejudice.

On February 27, 2004, the presiding ALJ received an unsigned, type-written, one‑page letter enclosed in an envelope with no return address. The communication is reproduced, as follows:
THIS IS TO ADVISE—AS THE GAS COMPANY HAS AND HAD BEEN ADVISED BEFORE—THE RULING TO REMOVE THE METER AT 9 ADMIRAL DEWEY AVENUE, PITTSBURGH, PA 15205 CANNOT BE ADHERED TO AT THIS TIME AS THERE IS ILLNESS IN THE FAMILY AND IT MUST BE ATTENDED TO.

ALSO, THE HEARING THAT IS SCHEDULED FOR MARCH 15, 2004 CANNOT BE ATTENDED AT THIS TIME DUE TO THE SAME REASON.

THE GAS COMPANY WAS NOTIFIED OF THIS AND TOLD THEY WOULD BE CONTACTED WHEN THIS COULD BE DONE. THEY HAVE NO PATIENCE AND DON’T WANT TO ACCEPT THEIR METER READER FINDINGS AND JUST WANT TO CONTINUE TO BILL FOR SERVICE THAT IS NOT BEING USED.

THEY WILL BE NOTIFIED WHEN IT CAN BE DONE.

FOR THE SABIN’S AT 9 ADMIRAL DEWEY AVENUE PGH. 15205 NOT RUSH

Given Sabin’s demeanor and comments at the January 5 hearing session, the foregoing quoted letter did not offer a basis for continuing the March 15 hearing session.

For the continued hearing, on March 15, 2004, John P. Liekar, Jr., Esquire, appeared on behalf of Equitable and offered the brief testimony of Denise Claudon. A letter, dated January 5, 2004, addressed to Claire Sabin was admitted into the record as Equitable Exh. No. 17.
The record of the proceeding includes the Prehearing Order (issued September 2, 2003); the letter written on behalf of Sabin, addressed to the presiding ALJ and dated February 27, 2004, identified as ALJ Exh. No. 1; Equitable’s seventeen exhibits (identified sequentially as Equitable Exh. No. 1– Equitable Exh. No. 17; the transcript of the hearing notes (NT) from the January 5, 2004 hearing session (nine pages, numbered 1–9); the transcript of the hearing notes from the March 15, 2004 hearing session (twelve pages, numbered 1–12).
 The record closed April 15, 2004. No party filed a brief.

findings of fact

1. After service had been discontinued to the premises at 9 Admiral Dewey Avenue, Pittsburgh, PA 15205, Equitable began furnishing natural gas utility service to the premises at that address on November 5, 2001; Equitable obtained an initial actual meter reading on November 5; Claire Sabin remained the ratepayer of record from November 5, 2001, until service was terminated to the vacant residence on May 19, 2003. (Equitable Exh. No. 1.)

2. Because of Equitable’s inability to access Sabin’s meter, Equitable obtained its last actual meter reading on April 4, 2002; a corrected bill issued showing a balance of $152.39. (Equitable Exh. No. 1.)

3. Equitable terminated service to the premises at 9 Admiral Dewey Avenue, Pittsburgh, PA 15205, on May 19, 2003; Equitable issued a final bill for $638.95 based on an estimated final meter reading; during many months before and after May 2003, Equitable could not access the meter at 9 Admiral Dewey Avenue to obtain a meter reading. (Equitable Exh. No. 1.)
4. At the hearing session on January 5, 2004, Sabin was furnished with the direct‑dial telephone number for Equitable’s witness, Denise Claudon. (NT, at 5; March 15, 2004; Equitable Exh. No. 17.)
5. After Sabin agreed, at the first hearing session, to have Equitable representatives read the involved meter on January 12, 2004, between 2:00 p.m. and 4:00 p.m., an unidentified person called Equitable’s representative, Denise Claudon, on January 12, 2004, at 10:11 a.m. and indicated that the call was made on behalf of Sabin; the caller stated that the appointment had to be canceled because of illness and terminated the call before an alternate date for the appointment could be made. (NT, at 9–10; Equitable Exh. No. 17.)

6. After the hearing session on January 5, 2004, Equitable’s representative, Denise Claudon, had no contact with Sabin. (NT, at 10.)

7. At the time of the hearing session on March 15, 2004, Equitable’s meter remained at Sabin’s vacant premises, but no utility service was being furnished. (NT, at 10.)

8. On February 27, 2004, the presiding ALJ received an unsigned, type-written, one‑page letter enclosed in an envelope with no return address stating, among other things, that the March 15, 2004 hearing session could not be attended; Equitable’s representative, Denise Claudon, did not receive a copy of the letter. (NT, at 10; ALJ Exh. No. 1.)

discussion

Claire Sabin’s complaint states in essence that Equitable incorrectly billed, based on estimated usage, for service to a vacant residence.
A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Public Utility Code (Code), 66 Pa.C.S. §§101–3316, alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge that duty.
 In general, in order to prevail on a complaint, an interested person, like the Complainant, must demonstrate, according to statutory‑ or decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

Subsection 332(a) of the Code is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that relief is warranted.

At the hearing session on January 5, 2004, Sabin and Equitable agreed as follows: (1) that Equitable would have a representative at 9 Admiral Dewey Avenue, Pittsburgh, PA 15205, on January 12, 2004, between 2:00 p.m. and 4:00 p.m. in order to read the meter and remove it for testing; (2) that Sabin or her spouse would be present for the reading; (3) that the meter test would occur on February 2, 2004, at 1:00 p.m., at Equitable’s facilities located at 4 South 9th Street, Pittsburgh, PA 15203 (Southside of Pittsburgh); (4) that Sabin or her spouse would be present for the testing; (5) that Sabin was provided with the name and direct phone number of Equitable’s representative, Denise Claudon (412) 395‑3321, who had been assigned to coordinate matters relating to Sabin’s account; and (6) that if Sabin could not contact Denise Claudon, she would contact Equitable’s counsel.
On January 12, 2004, at 10:11 a.m., about four hours before the scheduled meter reading, an unidentified person called Equitable’s representative, Denise Claudon, and indicated that the call was made on behalf of Sabin. The caller stated that Sabin’s appointment with Equitable had to be canceled because of illness. The caller terminated the call before an alternate date for the appointment could be made.
On February 27, 2004, the presiding ALJ received an unsigned, type-written, one‑page letter enclosed in an envelope with no return address stating, among other things, that the March 15, 2004 hearing session could not be attended because of illness in the family.
 Given Sabin’s observed demeanor and the lack of specificity in the letter regarding a family illness, good cause was not shown to continue the scheduled March 15, 2004 hearing session.
Sabin, the Complainant, did not appear, on March 15, 2004, for the scheduled hearing on her complaint. Sabin could not be contacted, otherwise, because she stated, at the January 5, 2004 hearing session, that she did not have telephone service. The Prehearing Order mailed to Sabin, on September 2, 2003, both at the address she furnished on the Formal Complaint Form and at another mailing address she furnished in correspondence, cautioned her that she might “lose the case” if she did not participate in the hearing and present evidence on the issues raised. Furnishing a complainant with notice of the date, time, and place or mode for a hearing and providing the complainant an opportunity to be heard on the matters put at issue by the pleadings provide the complainant with due process, a requirement of the law.

The Commission satisfied the legal requirement of according Sabin due process by furnishing her with timely notice of the scheduled hearing and by providing her with an opportunity to be heard on her complaint. The Hearing Notice showed the date, time, and place for the scheduled hearing. The Hearing Notice was mailed to Sabin, on January 16, 2004, using both the address she furnished on the Formal Complaint Form and another mailing address she furnished in correspondence. Both copies of the notice were mailed to Sabin, in the regular course of business, by First‑Class U.S. Mail. Neither item was returned to the sender as “undeliverable.” In addition, Sabin acknowledges being aware of the March 15, 2004 hearing date in her letter, dated February 27, 2004, to the presiding ALJ. Thus, it is conclusively presumed that Sabin received notice of the hearing.
 If a complainant fails to appear for a scheduled hearing after receiving legally adequate notice of the hearing and after having an opportunity to be heard on the complaint, the complaint may be denied and dismissed with prejudice.
 Prejudice here means only that the Complainant cannot again, by a formal complaint, raise the same issues against the same Respondent.
To obtain the relief sought, Sabin had the burden of producing evidence and persuading the Commission that Equitable, the respondent utility, has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”
 Because Sabin adduced no evidence during the initial hearing session and failed to appear for the further hearing, she failed to adduce any evidence to show that Equitable violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”
 Hence, the complaint is denied and dismissed.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. 66 Pa.C.S. §332(a).



3.
For the purpose of obtaining the relief sought by the subject complaint, the Complainant failed, because she failed to adduce any evidence during the initial hearing session and she failed to appear for the further hearing session, to satisfy her burden of proving that Equitable Gas Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.


4.
If the Commission furnishes a complainant with proper notice of a hearing on the complaint and neither the complainant nor a qualified representative appears for the scheduled hearing and prosecutes the complaint, the formal complaint will be denied and dismissed with prejudice.


5.
There is no evidence to support the conclusion that Equitable Gas Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER


THEREFORE,



IT IS ORDERED:

1.
That the motion of Equitable Gas Company to dismiss the complaint captioned Walter and Claire Sabin v. Equitable Gas Company, at Docket No. C‑20030099, is granted.

2.
That the complaint captioned Walter and Claire Sabin v. Equitable Gas Company, at Docket No. C‑20030099, is denied and dismissed, with prejudice, for failure to appear and prosecute the complaint and, hence, for failure to carry the burden of proof necessary to sustain the complaint.

3.
That the complaint proceeding captioned Walter and Claire Sabin v. Equitable Gas Company, at Docket No. C‑20030099, is terminated and the record marked “closed.”

Dated:  November 30, 2004

















James D. Porterfield








Administrative Law Judge
� 	52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





� 	Walter Sabin, named as the co-complainant, is deceased. (NT, at 5, 8; January 5, 2004.)


� 	NT, at 9; January 5, 2004; NT, at 8; March 15, 2004.





� 	NT, at 6; March 15, 2004.





� 	Since the transcripts from each hearing session begins with page No. 1, any reference to the transcripts will include the hearing session date to make the reference unambiguous.





� 	66 Pa.C.S. §332(a); substantial evidence, here, refers to the legal requirement that final actions by the Commission in proceedings, like this one, must be supported by substantial evidence.





� 	52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





� 	Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954); see also Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A.2d 1037 (Pa. 1980); North American Coal Corp. v. Air Pollution Comm’n, 279 A.2d 356 (Pa. Cmwlth. 1971).





� 	NT, at 10; ALJ Exh. No. 1.


� 	Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).





� 	Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); see also Schneider v. Pa. P.U.C, 479 A.2d 10 (Pa. Cmwlth. 1984); Fusaro v. Pa. P.U.C, 382 A.2d 794 (Pa. Cmwlth. 1978); Township of Middleton v. Institute District of The County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 299 A.2d 599 (Pa. 1973); 52 Pa. Code §5.245.





�	Darling v. Philadelphia Elec. Co., Doc. No. F�00161139, Order entered November 16, 1993; Jefferson v. UGI Utils., Inc., Doc. No. Z�00269892, Order entered December 26, 1995.





� 	52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





� 	52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.
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