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:
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Cynthia Williams Fordham
Administrative Law Judge

HISTORY OF THE PROCEEDING



On July 29, 2004, PAK-AM Transit, Inc./Mohammad Cheema  (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against AT&T Communications of Pennsylvania, LLC (“AT&T Communications of PA”) alleging the following:  that Mr. Cheema, as owner of PAK-AM Transit, has been using AT&T long distance services for a long time; that around April 4, 2004, a representative of the Respondent contacted him about switching the local service from Verizon to AT&T; that the Complainant was offered a package including rates for international calls; that he confirmed the rate to Pakistan; that after agreeing to the rates for international calls, the Complainant agreed to change his local service to AT&T; that when he received his first bill he discovered that he was charged 93 cents a minutes instead of 9.3 cents a minute for calls to Pakistan; that the representative told him that she was going to adjust his bill; that, on May 21, 2004, another representative told him that the first representative did not have the authority to fix his rates or offer him 9.3 cents a minute to Pakistan.  The Complainant wants the Commission to order the Respondent’s management to honor the commitment for 9.3 cents a minute to Pakistan for at least the first bill because Respondent’s representative misled the Complainant.


The Respondent, through its counsel, filed an Answer on August 30, 2004.  The Respondent denied that it charged the Complainant unreasonable rates for international calls between the United States and Pakistan.  The Respondent averred that it charged the Complainant rates which are consistent with all applicable legal requirements. 


On August 31, 2004, the Respondent, through its counsel, also filed a Motion to Dismiss pursuant to 52 Pa. Code §5.101(a)(1) on the grounds that the Commission lacks subject matter jurisdiction over the rates for international calls.  The Respondent argues that rates for international calls are within the exclusive jurisdiction of the Federal Communications Commission (“FCC”). 



The Complainant did not file a response to the Motion.  It is noted that in the Commission notice, dated September 7, 2004, the Complainant was advised to file a reply within ten (10) days.



The record in this case consists of the complaint, the answer and the Respondent’s Motion to Dismiss.

DISCUSSION



The Respondent filed a Motion to Dismiss the complaint pursuant to 52 Pa. Code §5.101(a)(1) on the grounds that the Commission lacks subject matter jurisdiction over the issues in the complaint.  Pursuant to 52 Pa. Code §5.101(a), a formal complaint may be dismissed where the Commission lacks jurisdiction.  



Preliminary motions filed under the Commission’s Rules of Administrative Practice and Procedure are comparable to preliminary objections authorized by Rule 107(b) of the Pennsylvania Rules of Civil Procedure.  In filing a preliminary motion, the moving party may not rely on its own factual assertions.  For purposes of disposition of the motion, the moving party must accept all well-pleaded material facts of the other party.  The motion should be granted only if the moving party prevails as a matter of law. 



The Commission has previously held that, although it has jurisdiction to regulate rates for telephone calls made between points in Pennsylvania, it does not have jurisdiction to regulate rates for calls made between a point in Pennsylvania to a point in another country.  The Respondent stated that the Federal Communications Commission has exclusive jurisdiction over rates for international calls. The Respondent cited the following cases to support its assertion.  Reverend Fatoma Y. O. Kpakiwa v. Bell Atlantic-Pennsylvania, Inc., and AT&T Communications of Pennsylvania, Inc., Docket No. F-09344616, Final Order entered March 29, 1994 ( no subject matter jurisdiction to decide complaint alleging improperly billed international calls to Sierra Leone); Sherman v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00913444, Final Order entered September 12, 1991; Goodman v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00913251, Final Order entered May 21, 1991; Pennsylvania Public Utility Commission v. ALLTEL Pennsylvania, Inc., 59 Pa. P.U.C. 447 (1985).  In addition, the Commission has held that it does not have subject matter jurisdiction over rates for international calls in the following cases:  Theodoros and Ana Sioutis v. Verizon Pennsylvania, Inc., Docket No. F-00860131, Final Order entered March 19, 2003 ( no subject matter jurisdiction to decide complaint alleging wrong billing rate applied to calls to Greece); Donald Wilkie v. AT&T Communications of Pennsylvania, Inc., Docket No. C-20016085, Final Order entered December 28, 2001 ( no subject matter jurisdiction to decide complaint alleging wrong billing rate applied to calls to Germany); and Harry R. Hart v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00003769, Final Order entered August 29, 2000 ( no subject matter jurisdiction to decide complaint alleging improper billing of two international calls generated while customer was using internet).


The Respondent requested that the complaint be dismissed because the Commission lacks subject matter jurisdiction to address a dispute regarding the rate charged for calls to Pakistan.  



It is undisputed that this case involves the rates for international calls.  In the cases cited above, it is clear that the Commission does not have jurisdiction to decide cases involving international calls.  The FCC has jurisdiction over rates for international calls.  Therefore, the moving party prevails in this case as a matter of law.
Section 703. Fixing of hearings

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.


Section 703(b) authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Since the Commission does not have subject matter jurisdiction, a hearing is not warranted.  Kpakiwa v. Bell Atlantic-PA, and AT&T Communications of PA, supra.  Consequently, this case should be dismissed without a hearing pursuant to section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b).



The Respondent’s Motion to Dismiss the complaint is granted.  The complaint is dismissed in its entirety.
CONCLUSIONS OF LAW

1.
The Commission does not have jurisdiction over the subject matter in this proceeding. 66 Pa. C.S. §701; Reverend Fatoma Y. O. Kpakiwa v. Bell Atlantic-Pennsylvania, Inc., and AT&T Communications of Pennsylvania, Inc., Docket No. F-09344616, Final Order entered March 29, 1994 


2.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b) 

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by PAK-AM Transit, Inc., c/o Mohammad Cheema against AT&T Communications of Pennsylvania, LLC at Docket C-20043460 is dismissed in its entirety.



2.
That the Motion to Dismiss filed by Respondent AT&T Communications of Pennsylvania, LLC, is granted.



3.
That the record in this case is marked closed.

Date:  December 1, 2004



__________________________________








Cynthia Williams Fordham







Administrative Law Judge

4
2

