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Fred R. Nene        
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history of the proceeding
On February 18, 2004, Movin’ Murdy, Inc., (“Applicant”) filed an application seeking the following authority:

For the additional right to transport, as a common carrier, by motor vehicle, household goods in use, between points in the counties of Allegheny, Washington, and Westmoreland, and from points in said counties, to points in Pennsylvania, and vice versa.

Notice of the application was published in the Pennsylvania Bulletin on March 6, 2004.  Protests to the application were filed by Debo Moving and Storage, Inc., James Moving Company, Anderson Transfer, Inc., Vesely Bros. Moving and Storage, Inc., Fife Moving & Storage Co., 3 Rivers Relocation Services, Inc., Werner Donaldson Moving Systems, Inc., McKean & Burt, Inc., and Timothy M. Moore.  The first two Protestants, Debo Moving and Storage, Inc. and James Moving Company subsequently withdrew their protests.  The matter was then assigned to the Office of Administrative Law Judge and an initial hearing was held on July 7, 2004 before the undersigned presiding officer.

The record in this case consists of a 141-page transcript of the hearing and 8 exhibits, all of which were introduced by the Protestants.  Main briefs and reply briefs were filed on behalf of both the Applicant and the Protestants.  The record closed on September 16, 2004, the date set for filing reply briefs.

For the reasons set forth in the discussion following the findings of fact, I conclude that the evidence presented is not sufficient to support the granting of the requested common carrier authority.

findings of fact

1. Joseph A. Murdy and his wife, Terry Murdy, each own 50% of the Applicant corporation.  (Tr. 10)

2. The Applicant was formed about two years prior to the hearing and currently holds PUC authority to transport property, except for household goods.  (Tr. 10, 20, 21)

3. The Applicant operates a 1999 Freightliner truck to conduct commercial moves.  (Tr. 13-14)
4. The Applicant’s vehicle has been approved by a PUC safety fitness examination.  (Tr. 12; 14)

5. The Applicant presently employs seven part-time employees.  (Tr. 14)

6. If granted the requested authority, the Applicant anticipates charging rates for household goods transfers that are “at the top of the industry.”  (Tr. 18)

7. Since it obtained its original authority, the Applicant has handled about 25 office relocations and has not done any residential relocations; even though he has received inquires concerning such service.  (Tr. 24-26)

8. The Applicant testified that if the requested authority is granted, he will consider future needs as to purchasing or renting appropriate property or equipment to meet his business needs.  (Tr. 29-30)

9. Joseph A. Murdy has worked in the moving industry since 1974 when he was in high school.  He has worked full-time as a mover, owner-operator for North American Van Lines, and for 15 years as a driver and project manager for South Hills Movers as an authorized household goods mover in Pittsburgh.  (Tr. 11)

10. Danny Albanese testified on behalf of the Applicant.  He is a real estate salesman for Hoffman Real Estate Agency in Pittsburgh.  (Tr. 39-40)

11. Mr. Albanese has worked with Joseph Murdy for various moving companies and considers Mr. Murdy to be “top notch, the best mover in Pittsburgh.”  (Tr. 42, 43)

12. Mr. Albanese said he would “wholeheartedly” refer clients from his real estate business to the Applicant.  He testified that he already recommends that clients talk to Mr. Murdy for referrals to authorized household movers.  (Tr. 43, 44)

13. David Lee Swick, who works for a dealer in new and used office furniture, testified on behalf of the Applicant.

14. Mr. Swick has worked for Mr. Murdy under his current moving authority, and has used his services or referred work to Mr. Murdy approximately a dozen times in the past year-and-a half.  (Tr. 64)

15. If the Applicant were an authorized household mover, Mr. Swick testified, he would recommend Movin’ Murdy to his customers a couple of times a year.  (Tr. 66)

16. Pastor John P. Kuert testified on behalf of the Applicant.  He is the pastor of Evangel Heights Assembly of God Church in Sarver, Pennsylvania.  (Tr. 54)
17. Pastor Kuert testified that Mr. Murdy had moved some furniture for his school on one occasion and had moved a radio transmitter on another occasion.

18. Pastor Kuert testified that he was pleased with Mr. Murdy’s professionalism, performance, and honesty and that he would recommend his services to others.  (Tr. 57)

19. Deborah Mynahan, who handles real estate closings and title insurance for the Andracki Law Offices in Pittsburgh, testified for the Applicant.

20. Ms. Mynahan stated that the Applicant had handled the commercial move of her law firm; that she found Mr. Murdy’s service to be professional and courteous, and that she would recommend his service to buyers and sellers represented by the Andracki law firm.  (Tr. 70-73)

21. Robert Bowman is an employee of Infinity Holding Company which deals in the sale of real estate and property management.  The business also is involved in remodeling, new construction as well as residential and commercial mortgages.  (Tr. 75)

22. Mr. Bowman testified that he is creating a referral list to give to home buyers and that he is hoping to be able to put the Applicant on that list.  (Tr. 80)

23. Robert Recker is the owner of Recker Transfer, a commercial moving company licensed by the PUC.  He considers Mr. Murdy to be very professional, having worked with Movin’ Murdy in moving the Pittsburgh Pirates from Three Rivers Stadium to PNC Park; and the Steelers to Heinz Field.  (Tr. 85-86)

24. Mr. Recker and Mr. Murdy are competitors in the commercial moving market but each has his “own nitch.”  (Tr. 87)

25. Mr. Recker testified that Mr. Murdy is very professional.  (Tr. 86)

26. Mr. Recker testified that he gets two or three calls a month requesting residential moves in Allegheny, Washington and Westmoreland Counties.  (Tr. 88)

27. Mr. Recker testified that, if the Applicant had PUC authority to make household goods moves, he would “without a doubt” refer them to the Applicant.  (Tr. 88)

28. Charles W. Fife is the owner of Fife Moving and Storage Company (“Fife”); and Werner Donaldson Moving Systems (“Werner Donaldson”).  His wife is the owner of 3-Rivers Relocation (“3 Rivers”).  All three companies hold PUC authorities to move household goods in use in at least some parts of Washington, Westmoreland or Allegheny Counties.  (Tr. 96)

29. Mr. Fife was the sole witness called by the Protestants in opposition to the subject application.

30. Mr. Fife testified that Fife, Werner Donaldson and 3 Rivers each hold PUC authority which conflict with the geographic territory sought by the Applicant.  (Tr. 95-102)

31. Mr. Fife testified that the revenues of these three Protestants have been declining for the past two or three years.  (Tr. 101-104)

32. In August 2003, the three Fife companies filed for Chapter 11 bankruptcy and anticipate emerging from that status very soon.  (Tr. 112)

33. The other protestants to this application —  Anderson Transfer, Inc., Vesely Bros. Moving and Storage, Inc., Century III Moving Systems, Inc., McKean & Burt, Inc., and Timothy M. Moore — all hold PUC authority which conflict geographically with the territory sought by the Applicant.


discussion

The Commission has jurisdiction over this application under Sections 1101 (relating to organization of public utilities and beginning of service) and 1103 (relating to procedure to obtain certificates of public convenience) of the Public Utility Code (“Code”), 66 Pa. C.S.A. §§1101 and 1103, and under Section 41.14 of the Commission’s regulations (relating to evidentiary criteria used to decide motor carrier applications – statement of policy) 52 Pa. Code §41.14.

Sections 1101 and 1103 (in pertinent part) provide that:

§1101. Organization of public utilities and beginning of service.
Upon the application of any proposed public utility and the approval of such application by the commission evidenced by its certificate of public convenience first had and obtained, it shall be lawful for any such proposed public utility to begin to offer, render, furnish, or supply service within this Commonwealth.  The commission’s certificate of public convenience granted under the authority of this section shall include a description of the nature of the service and of the territory in which it may be offered, rendered, furnished or supplied.  The commission’s certificate of public convenience granted under the authority of this section shall include a description of the nature of the service and of the territory in which it may be offered, rendered, furnished or supplied.

§1103.  Procedure to obtain certificates of public convenience.
(a) General rule.-Every application for a certificate of public convenience shall be made to the commission in writing, be verified by oath or affirmation, and be in such form, and contain such information, as the commission may require by its regulations.  A certificate of public convenience shall be granted by order of the 
commission, only if the commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.  The commission, in 
granting such certificate, may impose such conditions as it may deem to be just and reasonable.  In every case, the commission shall make a finding or determination in writing, stating whether or not its approval is granted.  Any holder of a certificate of public convenience, exercising the authority conferred by such certificate, shall be deemed to have waived any and all objections to the terms and conditions of such certificate.
(b) Investigations and hearings.-For the purpose of enabling the commission to make such finding or determination, it shall hold such hearings, which shall be public, and, before or after hearing, it may make such inquiries, physical examinations, valuations, and investigations, and may require such plans, specifications, and estimates of cost, as it may deem necessary or proper in enabling it to reach a finding or determination.  (Emphasis added)

The evidentiary criteria used by the Commission in deciding whether to grant applications seeking motor common carrier authority are set forth in 52 Pa. §41.14 as follows:

(a)
An applicant seeking motor common carrier authority has the burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need.  (Emphasis added)
(b)
An applicant seeking motor common carrier authority has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service.  In addition, authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally.  (Six enumerated standards concerning fitness listed are omitted here.)
(c)
The Commission will grant motor carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to such an extent that, on balance, the granting of authority would be contrary to the public interest.

(d)
(Reference to limousine service is omitted here.)

Of these four criteria, only Section 41.14(a) – whether or not the applicant has shown that his application will serve a useful public purpose, responsive to a public demand or need – is at issue in this case.

Section 41.14(b) is not in issue for two reasons.  First, there is ample evidence to support a finding that the Applicant possesses the technical and financial ability to provide the proposed service and there is no evidence to suggest that the Applicant has a propensity to operate his existing authority unsafely or illegally.  Secondly, the Protestants are not contesting the Applicant’s fitness in this regard.  (Protestant’s main brief, p. 2).
Likewise, Section 41.14(c) is not at issue here.  While the Protestants did produce a witness who currently holds the authority  being sought by the Applicant, in the territory being sought by the Applicant to serve, that witness did not present convincing evidence that the Applicant’s entry into the field of moving household goods in use would endanger or impair the operations of existing carriers.  In addition, the Protestants admit that they are not asserting any argument pursuant to 52 Pa. Code §41.14(c).  (Protestant’s main brief, p. 2).
Section 41.14(d) pertains only to limousine service.

Therefore, as stated above, the only issue before the Commission is whether or not the Applicant has met the burden of proof necessary to show that “approval of the application will serve a useful public purpose, responsive to a public demand or need.”  (52 Pa. Code §41.14(a)).

In Application of Blue Bird Coach Lines, Inc. 72 Pa. P.U.C. 262 (1990), the Commission clarified the type of evidence an applicant may present to satisfy its burden of proof under the Section 41.14(a) evidentiary criteria.  In Blue Bird, The Commission stated in pertinent part, that:

When, through relevant, probative, competent and credible evidence of record, a motor common carrier applicant has shown that the applicant’s proposed service will satisfy the supporting witnesses’ asserted transportation demand/need, the applicant has sustained its burden of proof under subsection 41.14(a) by establishing that “approval of the application will serve a useful public propose, responsive to a public demand or need.”…


*


*


*

The witnesses supporting a motor common carrier application must be legally competent and credible, e.g., D.F. Bast, Inc.; Mertz White Way Tours v. Pennsylvania Public Utility Commission, 204 Pa. Superior Ct. 43, 210 A.2d 446 (1964), and their testimony must be probative and relevant to the application proceeding.  E.g., Purolator Courier Corp. I; Dutchland Tours, Inc.; Morgan Drive Away, Inc. II; 66 Pa. C.S.A. §332(b).  The supporting witnesses must articulate a demand/need for the type of service embodied in the application.  E.g., Purolator Courier Corp. I; Re Lenzer Coach Lines, Inc., Re Mobilfone of Northeastern Pennsylvania, Inc.; Re James A. Means, 52 Pa. P.U.C. 216 (1979); Re Hessers Bros., Inc., 52 Pa. P.U.C. 69 (1978).  Moreover, the supporting witnesses must identify Pennsylvania origin and destination points between which they require transportation, and these points must correspond with the scope of the operating territory specified in the application.  E.g., Re Northstein Bros, Inc., 64 Pa. P.U.C. 411 (1987), Re Purolator Courier Corp., 50 Pa. P.U.C. 308 (1976).
Id., at 274
Applying the Blue Bird standards to the record in this case, I am unable to conclude that there is a demonstrable public need for the Applicant’s requested service.  The six witnesses which the Applicant presented leave no doubt that Mr. Murdy currently operates a professional and highly commendable business in his operation under his present Public Utility Commission authority.  But, these public witnesses are not individuals with a need for Mr. Murdy’s proposed transportation of household goods.  To a person, the witnesses on behalf of the Applicant would gladly recommend to others that Joseph Murdy would provide excellent household moving service.  And, while its true that these witnesses were all in some way connected to a business or profession that made frequent contact with persons who were likely to be in need of a household mover, it is also true that these witnesses were not holding themselves out as persons likely to need Mr. Murdy’s service.  Similarly, they were unable to describe origin and destination points between which household moves might be in demand or needed.  I find that the testimony presented as to the public need falls short of the specificity and detail articulated by the Commission in the Blue Bird case and in its progeny.  See: Application of Blue Bird Coach Lines, 72 Pa. P.U.C. 262 (1990); Re White Line Taxi and Transfer Company, Inc., 78 Pa. P.U.C. 59 (1993); Application of Gardner Moving Company, Docket No. A-00108945, F.1,Am-A, (Opinion and Order adopted January 11, 2001); Application of Primo Limousine Co., Inc., Docket No. A-00111548,F.1,Am-A (Opinion and Order adopted May 4, 1999).
An applicant faced with the burden of showing the existence of a public need for the motor carrier transport he seeks to provide does not have an easy task.  This is especially true when the transport offered is the movement of household goods in use.  People do not frequently move their household goods, and when they do, they are generally unable to project very far in advance when and where they intend to relocate.  As the Commission noted in the recent case of Application of Raymond J. Coll, Docket No. A-00119828, entered November 22, 2004, “the need testimony for household goods [is] difficult to produce, given the sporadic and immediate nature of household goods service.  Typically, people that need this type of service do not have an ongoing need.  When they do require this type of service, the need is immediate, and they will not wait for a new entrant to obtain a certificate to provide that service.”  Coll, slip op. at 7, 8.
The testimony of the witnesses in favor of granting this application is too vague and speculative to support a finding of need.  None of the testimony went beyond the witnesses’ averment that each of them would “recommend” the Applicant’s service.  Further, there was little or no reference to any need existing in the three counties named in the application.
Because of the inherent obstacles for proving the requisite public need, the Commission, in its regulations, has outlined more specific evidentiary guidelines for transportation applications.  These guidelines are codified at 52 Pa. Code §3.382(a) and read as follows:

§3.382.  Transportation applications – evidentiary guidelines.

(a)     
Service request evidence.  Evidence of requests received by an applicant for service may be offered by the applicant in a transportation application proceeding relevant to the existence of public necessity for the proposed service.  The credibility and demeanor of a witness offering evidence will be considered in evaluating the evidence.  The weight which will be attributed to the evidence will depend upon the extent to which the alleged requests are substantiated by such evidence as the following:

(1)
The date of each request.

(2)
The name, address and phone number of the person or company requesting service.

(3)
The nature of the service requested on each occasion, including the commodities or persons to be transported, and the origin and destination of the requested transportation.

(4)
The disposition of the request, that is, whether the applicant provided the service or, if not, whether the requested shipper was referred to another carrier and, if there was a referral, to which carrier was the shipper referred.

Had the Applicant maintained a log book documenting the information outlined in this evidentiary regulation he may have been better able to demonstrate a public need for his service.  Other factors also can show the existence of need.  In the Application of Williamsport Moving Company, Inc., Docket No. A-00089650,F.2,AME (dated May 4, 2004) for example, the Commission discusses how certain statistical data and analysis in reference to population, age of household residents, renter or owner percentages, income levels, etc. can be probative of need.

The record shows the Applicant to be a respected and professional mover and businessman.  By filing this application, he obviously recognized a need for the type of transport and the territory he describes.   The burden he has before this Commission is to produce probative, competent and credible evidence supporting the existence of that need.  He has failed to do so in the record developed in this case.
conclusions of law
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. Moving’ Murdy, Inc. has the requisite technical and financial fitness to conduct the proposed household goods moving service.

3. Nothing has disturbed the presumption that if this application is granted, Movin’ Murdy, Inc. would operate safely and legally.

4. Movin’ Murdy has not met its burden of proving that granting its application will serve a useful public purpose, responsive to a public demand or need.

5. Protestants have not shown that the granting of this application and the entry of Movin’ Murdy, Inc.’s business into the field would endanger or impair the operation of existing common carriers to such an extent that, on balance, the granting of authority would be contrary to the public interest.

6. Movin’ Murdy, Inc.’s application must be denied for failure to meet the burden of proof.
order

THEREFORE,
IT IS ORDERED:

That the Application of Movin’ Murdy, Inc. at Docket No. A-00119720F0004 is denied.
Date:  November 29, 2004



___________________________








Fred R. Nene








Administrative Law Judge
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