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Administrative Law Judge

history of the proceedings
In a formal complaint filed on April 21, 2004, Deborah Cook (“Complainant”) presented an untimely appeal of an earlier decision of the Bureau of Consumer Services (“BCS”) regarding a payment arrangement for residential gas utility service provided by The Peoples Natural Gas Company (“Respondent”).  The Respondent filed an answer to the complaint on May 14, 2004.  A telephonic hearing was held on November 19, 2004.
At the hearing Ms. Cook appeared on her own behalf.  The Respondent was represented by counsel.  The record, which closed immediately following the hearing, consists of a tape-recording of the proceeding, and two exhibits sponsored by the Respondent.
For the reasons stated in the discussion below, I am dismissing the complaint for failure to meet the burden of proof.  I am also reinstating the payment decision of the BCS and directing that a catch-up payment be made for the energy consumed by the Complainant but not paid for during the time since the BCS’s decision.
findings of fact
1. The Complainant is a residential gas utility customer of the Respondent.  She receives service at 322 Foxhill Street, Greensburg, PA 15601.

2. There is a balance due on the Complainant’s account in the amount of $2,345.56.  Her current monthly budget amount, based on usage, is $52.00.
3. The last payment made on Ms. Cook’s account was in the amount of $88.00 paid on September 10, 2003.
4. On November 22, 2003, the BCS, on an informal complaint filed by Ms. Cook, directed her to make a lump sum payment of $428.00 by December 16, 2003 and then to pay her monthly budget amount (then $69.00) plus $40.00 each month toward her arrearage (then $1,712.48).
5. The Complainant made no payments pursuant to that BCS payment plan.
6. The Complainant claims that she did not receive the BCS’s written decision until April 2004, and she states she could not afford to make any of the required payments.
7. Ms. Cook’s residence is public housing.  It is a two story building with 3 bedrooms.  The unit has been entirely renovated recently.  Ms. Cook uses natural gas for heating, cooking and for hot water.
8. The Complainant’s household consists of herself, her 12-year-old son who suffers from autism, and an 18-year-old daughter who attends school away from the local area.
9. Ms. Cook’s monthly income is $1,978.00.  (She earns $1,291.00 and receives child support in the amount of $687.00.)
10. Ms. Cook claims the following recurring monthly expenses, not including the expense for natural gas;


Rent
$360.00


Electricity
    47.00


Telephone
    23.00


Water
    27.00


Cable TV
    48.00


Food
  350.00


Clothing
  100.00


Auto loan
  399.00 (2004 Jeep)


Gasoline
  120.00


Auto Insurance
  104.00


Physicians
    15.00


Prescriptions
  180.00


Visa
    50.00 (balance approx. $400.00)


                                                         $1,823.00

11. Had she complied with the November 22, 2003 decision of the BCS, Ms. Cook would have made the following payments for gas service consumed since the time of that decision (including the lump sum payment directed to be made by December 16, 2003:



$428.00
December 2003



  690.00
January 2004 to October 2004        (10 months at $69.00 each)

    

    52.00
November 2004                               (current budget amount)


                     $1,170.00


12. The Respondent wants the Commission to require the Complainant to make a catch-up payment in the amount of $1,170.00 and then to pay her monthly budget amount plus $40.00 per month toward any outstanding arrears.
13. In March 2004, the Complainant purchased a 2004 Jeep thereby incurring a six year $399.00 per month financial obligation.

discussion
The Complainant requested the Commission’s assistance in constructing a payment arrangement whereby she could continue to receive natural gas utility service and pay off a substantial arrearage that had accrued on her account.  However, when the BCS issued such a plan, the Complainant made none of the payments which would have provided the relief she sought.  Ms. Cook testified that she did not receive the BCS decision in a timely fashion.  The record shows that the BCS decision was mailed to her on November 22, 2003 and the Respondent’s witness testified that The Peoples Natural Gas Company received the decision in a timely manner.  Whenever Ms. Cook received the notice, and she acknowledges that she did receive it, she took no steps to make even one payment pursuant to the payment plan arranged by the Commission.  She offered no other explanation for her conduct other than saying that she did not have the ability to pay.
Her budget information does not support her excuse.  Even considering the $399.00 month debt she incurred for a new car in March 2004, her monthly income ($1,978.00) exceeds her stated expenses ($1,823.00) by $155.00.  The facts do not support a finding of financial inability to pay for her gas service.  Neither is there any excuse for having made no payment whatsoever for the past 14 months for uninterrupted and undisputed gas service.  The Complainant has failed to meet her burden of proving an inability to pay for her utility service from this Respondent.
The Commission’s established practice is to require a catch-up payment when a customer fails to pay undisputed charges while appealing an informal BCS decision.  Claypool v. T.W. Phillips Gas and Oil Company, Docket No. Z-00248730 (Order entered December 22, 1995).  The catch-up amount is to include any unpaid portion of the BCS ordered lump sum as well as the consumption portion of the missed payments since the informal decision was issued.  Stammel v. PG Energy, Docket No. C-20037994 (entered May 21, 2003); Kinlaw v. PECO Energy Co., Docket No. C-20039530 (entered December 22, 2003).  Kirkland v. PECO Energy Company, Docket No. C-20039802 (entered December 22, 2003).
Under the Commission’s practice the catch-up amount now due from Ms. Cook is $1,170.00.  That amount most likely will change by the time of the Commission’s Final Order in this case, depending on interim usage and any payments made.  Accordingly, I will direct the Respondent to recalculate the catch-up amount at the time of the Final Order and I will direct Ms. Cook to pay the recalculated amount within 30 days or risk termination of her gas service.
conclusions of law
1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. As the party seeking affirmative action by the Commission, the Complainant bears the burden of proof.
3. The Complainant has failed to meet the burden of proof.

order

THEREFORE,

IT IS ORDERED:

1. That the complaint of Deborah Cook v. The Peoples Natural Gas Company at Docket No. C-20042887 is dismissed.
2. That within 15 days of the entry of the Commission’s Final Order, The Peoples Natural Gas Company shall issue a bill to Deborah Cook consisting of the sum of (1) the missed lump sum payment of $428.00; and (2) all missed payments for consumption, but not arrears, under the BCS decision issued on November 22, 2003 at BCS Case No. 1526611.
3. That the bill issued in accordance with Ordering Paragraph No. 2 is due and payable by Deborah Cook within 30 days of issuance.
4. That in addition to the payment directed in Ordering Paragraphs No. 2 and No. 3, Deborah Cook shall pay to The Peoples Natural Gas Company the monthly budget amount of the bills as they come due, plus $40.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Final Order.
5. That, as long as Deborah Cook adheres to the terms of this Order, The Peoples Natural Gas Company shall not assess any late payment charges nor shall The Peoples Natural Gas Company terminate service to Deborah Cook, except for valid safety and/or emergency reasons.

6. That if Deborah Cook fails to adhere to the terms of this Order, The Peoples Natural Gas Company is hereby authorized to terminate service to Deborah Cook pursuant to the provisions of the Public Utility Commission, Code 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1 et seq. 
Date:  November 29, 2004



___________________________








Fred R. Nene








Administrative Law Judge
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