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HISTORY OF THE PROCEEDING


On September 24, 2003, Matthew Quigley (Quigley or Complainant) filed a formal complaint against Verizon Pennsylvania Inc. (Verizon Pa) with the Pennsylvania Public Utility Commission (Commission).  Quigley alleged in his complaint that Verizon had combined his cellular telephone bill with his residential telephone bill without authorization, and then refused to correct the problem or respond to complaints he submitted through the Verizon.com website.  


Quigley requested that the Commission levy fines against Verizon for deceptive practices; require it to respond to complaints; and to require it to get authorization before combining cellular telephone bills with residential telephone bills.  


On October 28, 2003, Verizon Pa filed a timely Answer to Quigley’s complaint.  In its Answer, Verizon Pa denied that the Company had combined Complainant’s residential telephone bill with his cellular telephone bill without authorization and that the Company refused to separate the bills upon Quigley’s request to do so.


The Office of Administrative Law Judge undertook mediation review of this case.  On November 6, 2003, an Interim Order Setting Resolution Conference was issued.  On December 9, 2003, the mediator advised that a report had been submitted to the Mediation Unit as per the Interim Order.



On December 23, 2003, the ALJ served a Prehearing Order establishing procedures to be followed before and during the hearing.



On March 11, 2004, OALJ issued a notice rescheduling the initial in-person hearing to be held on May 14, 2004, at 10:00 a.m. in an available hearing room in the Philadelphia State Office Building.  The case was assigned to ALJ Turner for hearing and decision.

The Initial Hearing was convened as scheduled at 10:00 a.m. on May 14, 2004 before Administrative Law Judge Allison K. Turner.  Quigley appeared and represented himself and testified on his own behalf, and submitted one exhibit, Quigley 1 (a multi-page document including relevant emails and other documents) which was admitted to the record.  Verizon Pa appeared and was represented by Rikardo J. Hull, Esq., who called one witness, Barbara Janzer, who testified but submitted no exhibits.

Pursuant to the briefing schedule established for this matter, Verizon Pa’s Main Brief was due on July 9, 2004, with Quigley’s Reply Brief, should he wish to file one, being due on July 19, 2004.  Verizon Pa filed its Main Brief (MB) timely, and Quigley did not file a Reply Brief.


The record should be considered closed as of July 29, 2004.
FINDINGS OF FACT



1.
The Respondent is Verizon Pennsylvania, Inc., a corporation which provides telecommunications service in the state of Pennsylvania for compensation.



2.
The Complainant is Matthew Quigley whose address at the time of the hearing was 424 Edgeboro Drive, Newtown PA 18940.



3.
Barbara Janzer is a manager in the Regulatory Department of Verizon Pa, and she investigates complaints and compiles reports.  She investigated this formal complaint for Verizon.  She was authorized to testify on behalf of Verizon Pa at the hearing on the complaint.  Tr. 25



4.
Quigley had been a customer of Verizon Pennsylvania Inc. under account number 215-504-5847 until October 15, 2003.  During this time, he was also a customer of Verizon Wireless at phone number 215-801-0260.  Tr. 26



5.
Verizon Pa and Verizon Wireless (Wireless) are separate companies, both falling under the umbrella of Verizon Communications.  Tr. 43  



6.
The two companies do, however, have a billing arrangement whereby customers who are provided services by both companies can have all of their charges appear on one bill.  Tr. 27.  This is known as the ONE-BILL (One Bill) program.  Id.  



7.
Quigley’s pre-existing Verizon Wireless account at phone number 215- 801-0260 was enrolled in the One-Bill program whereby customers of Verizon Wireless and Verizon Pennsylvania Inc. can choose to have their Verizon Wireless telephone charges appear on their Verizon Pa bill.  Tr. 12, 34, and 27.



8.
On or about July 23, 2003, Quigley subscribed to a second wireless telephone number, 215-801-0234 (0234 number) from Verizon Wireless to use as a business telephone.  He did not want this wireless number to be included in the One Bill program because it is a business phone.  Tr. 9; Quigley 1


9.
At the time of the hearing, the Complainant, Matthew Quigley, was not a customer of Verizon Pennsylvania Inc.  Tr. 7-8



10.
At the time of the hearing, Quigley was still a customer of Verizon Wireless at the 0234 number.  Tr. 7, 12-13.



11.
Verizon Wireless set up Quigley’s second wireless telephone number as an additional telephone line on Quigley’s existing wireless account, and it was therefore also enrolled in the One-Bill program.  Tr. 35, 42.



12.
Quigley did not wish to have this second telephone number enrolled in the One-Bill program.  Tr. 9.



13.
Quigley attempted to correct this error by submitting two emails through a service on the Verizon.com website that allows for customer feedback.  The dates of the emails were September 11, 2003 and September 17, 2003.  Tr. 28; Quigley 1


14.
Verizon Communications, Inc. does not provide any direct utility service.  Verizon Communications operates the Verizon.com website.  Tr. 33


15.
The Verizon Communications umbrella covers Verizon Pennsylvania and Verizon Wireless as subsidiaries.  Both Verizon Pa and Verizon Wireless can be reached through the website.  Tr. 43


16.
The Verizon.com website distributes emails submitted through the customer feedback feature according to the information contained in the emails.  Tr. 29



17.
Quigley referenced only his wireless telephone number on his September 11, 2003 and September 17, 2003 emails.  Tr. at 31, 33.



18.
These emails were not received or reviewed by Verizon Pennsylvania Inc. until it conducted its investigation of Quigley’s formal complaint.  Tr. at 33-34.



19.
Verizon Pennsylvania Inc. was first notified that Quigley did not wish number 0234 to be enrolled in the One-Bill program through a telephone call placed by Quigley to Verizon Pennsylvania Inc. on September 18, 2003.  Tr. 39.



20.
Verizon Pennsylvania Inc. took steps to de-enroll Quigley from the program immediately upon receiving notice on September 18, 2003 that he did not wish to be enrolled.  Tr. 27-28

DISCUSSION



In his complaint, Quigley alleges that Verizon combined his cell phone bill with his residential phone bill without authorization; that Verizon would not correct the mistake; and, that Verizon did not respond to written email complaints.



Quigley wants the PUC to require that Verizon respond to complaints; to get authorization for combining bills; and to fine Verizon for deceptive practices because the internet site does not route complaints [correctly], and Verizon personnel are not even aware of it.



The Commission has jurisdiction over this complaint under Section 1501 of the Public Utility Code (Code) and Section 3001, et seq. (Chapter 30), 66 Pa. C. S. §§1501 and 3001, et seq.  Chapter 30 also contains provisions that remove certain services, if found competitive, from Commission jurisdiction.  66 Pa. C. S. §3005.  Moreover, the Code specifically provides that cellular service is not a utility service, and thus the Commission does not have jurisdiction over Verizon Wireless.  66 Pa.C.S. 102, “Public Utility”, ¶ (2), (iv).  


Section 1501 provides “Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities....”See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the Billing and Collection practices of a public utility.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 64 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding telephone service).  The Commission has also interpreted and applied various sections of Chapter 30 to declare specific services provided by Verizon as competitive, and thus not subject to regulation.  Re Bell Atlantic-Pennsylvania, Inc., 82 PaPUC 194 (1994) (Bell Atlantic) at 246-247.


As the complainant, Quigley has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Complainant has satisfied his burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Finally, the Commission must guard against improper reliance on hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



Quigley testified that he purchased cellular telephone service from Verizon Wireless under number 215-801-0234 (0234 number), beginning around July 23, 2003, and that he instructed Verizon Wireless that he did not want his new wireless account billed under the One Bill program.  Tr. 9.  Nonetheless, his August and September 2003 cellular bills were combined with a bill for an existing cell phone number 215-801-0260, and his residential account.  Tr. 9.  He sent two emails, 9/11/03 and 9/17/03, making and reiterating this complaint to the Verzion.com website.  In between, Verizon [Pa] threatened to terminate his service.  He did not get a paper notice; “they” called him.  Tr. 17.  In both his emails, he stated that it was important for the 0234 number to be separate because it was a business phone, and he would not pay this bill until it was billed separately.  Quigley 1.  He then called Verizon Pa, on or about September 18, 2003, which immediately took steps to de-enroll his wireless account from the One Bill program.  Tr. 26-28, 39-40, 42.


Based on the absence of evidence on this subject in the record, the ALJ concludes that Quigley never contacted Verizon Wireless directly about his complaint against having his second Wireless number included in the One Bill Program, even though he had ordered this service from Wireless.


As far as the service provided to Quigley by Verizon Pa, it was all at least satisfactory.  Verizon did not enroll Quigley’s second wireless number in the One Bill program.  Verizon discovered through its investigation of Quigley’s formal complaint that Verizon Wireless enrolled this number in the One Bill program apparently because his first wireless number was so enrolled.  Quigley has produced no evidence to the contrary.


Moreover, as soon as it received his complaint by telephone about the erroneous enrollment, Verizon Pa took effective steps to de-enroll Quigley by the very next day.  No other contact he made about this problem produced any satisfactory result.  Quigley had withheld payment of a portion of his bill.  Tr. 13.  Although he received a termination of service phone call for non-payment of charges on his improperly combined account, it is apparent that this termination never took place, and one can infer that after the accounts were separated, the payments that were due were paid.  In fact, the complaint about the billing component of Verizon Pa’s service was satisfied.  Tr. 14, 16.  Quigley’s characterization of this as harassment is misplaced because Verizon Pa had no previous knowledge of his complaints, and only knew that his account was not paid in full.  Verizon Pa’s demand for payment was not improper.  


In fact, Quigley stated that he was not complaining about the actual telephone service that Verizon Pa provided him.  Therefore, to the extent that this is a complaint against Verizon Pa for inadequate land line service, it cannot be sustained.  However, there is a billing service element, meaning the billing service rendered to Quigley by Verizon Pa.  Again, that appears to have been satisfied.


Quigley’s allegations and requests for relief were not mostly about Verizon Pa’s actions: 1) combining cell bill with residential bill without authorization (Wireless); 2) would not correct mistake and did not respond to written (email) complaints (the emails were not sent to Verizon Pa, and Verizon Pa responded to his complaint as soon as it heard about it); 3) require Verizon to respond to complaints (Verizon Pa did this); 4) require Verizon to get authorization to combine billings (this was Wireless, not Verizon Pa); and, 5) fine Verizon for deceptive practices because internet site does not route complaints and Verizon personnel are not even aware of it (Verizon Communications operates the website, and Verizon Pa only receives referrals from Verizon Communications).  Actions taken or omitted to be taken or mistakenly taken by Wireless and Verizon Communications are definitely not within the Commission’s jurisdiction.


Quigley alleges that his complaints to the Verizon.Com website were not handled properly.  The evidence shows that his allegations about this are correct.  However, he did not show that any of these improprieties were performed by Verizon Pa, or were the responsibility of Verizon Pa.  Quigley knew he had ordered cell phone service from Wireless, not Verizon Pa.  Verizon Communications runs the website, and may have misdirected his emails, but when they were properly directed to Verizon Wireless, apparently the emails were not recognized and were sent back to Verizon Communications.  Tr. 29-31.  The Commission does not have jurisdiction over either Verizon Communications or Verizon Wireless.


Verizon Pa asserts that Quigley did not realize that Verizon Communications, Verizon Wireless and Verizon Pa are all separate companies, that he thought that they were all part of the same entity, and thus did not understand how to address his complaint.  Tr. 17-19.  This is true; in fact it is part of his complaint:  
… they would not correct the problem even though they recognized that I did not want the one bill program.  They would not go back and separate the bills out as I specifically requested the first time.  And then you start to get into a problem with, well, that’s Verizon Wireless’s problem.  That’s Verizon Communication’s problem which when you sign up they do not tell you Verizon Wireless and Verizon Communication are separate companies.  Their marketing, their logos are all the same.  It’s fairly technical point that your average consumer has no idea and when it comes to one bill I believe as it was explained to me, Verizon Communication has ownership for the one bill program, but as they stated to me they have no ability to correct billing problems even though they’re billing you.  You have to go back to Verizon Wireless to correct billing problems which seems incredibly tedious considering they’re the ones that’s sending the bills and they’re the ones that eventually contacted me and told me that they were going to cancel my phone if I didn’t pay the bill and things like that even though we’re parallel path trying to resolve the Complaint.  They have no formal complaint system other than routing you to this system internally which I did ask for a written disposition of my complaints. …

Tr. 10-11.



He is not alone in this regard.  Other Verizon Pa customers have filed complaints with the Commission based on the same misunderstanding.  Even Verizon employees think the same way.  The Verizon witness several times referred to these entities as “we”, including Verizon Pa as part of Verizon Communications.  Tr. 31, 32.  



Quigley’s allegations of deceptive practices are based on this misunderstanding.  I agree that this conflation of names is misleading, and possibly deliberately so.  The intent would be that all the non-utility Verizon companies get the benefit of the wide recognition and good will in this region associated with the “Verizon Pennsylvania”(formerly Bell Atlantic) name as a provider of public utility service.  However, there is no record evidence as to corporate intent, and such intent would have to be established to support an allegation of deceptive practices.  Therefore, this allegation must be dismissed.


Verizon asserts that the Commission has no jurisdiction over this complaint for several reasons.  However, I note that Verizon Pa’s employees referred Quigley to the PUC, Tr. 11, which could be taken as an admission that Verizon Pa acknowledges some PUC jurisdiction here.  Moreover, I disagree that there is no jurisdiction because Verizon Pa was providing service to Quigley at the time the complaint was filed.  


As to its jurisdiction contentions, first, Verizon Pa relies on the fact that: 
“in 1986, the FCC found that billing services were not communications services and that the market for these services was competitive, and accordingly directed that billing services be detariffed effective January 1, 1987, [and that] [i]n January 1987 [the Commission] granted Bell’s application to detariff its billing services, and since then, Bell has offered these services under contract.”  

Bell Atlantic at 246.


“Billing and Collection Services are offered under contract to interexchange carriers, resellers, enhanced service providers and other telecommunications firms.”  Id. at 246.  In the Bell Atlantic case, Bell asserted that there are many competitors in the Billing and Collection services market.  Bell further contended that Billing and Collection Services met all the criteria of Section 3005 and should be designated as a competitive service.  Section 3005(a), (a)(1), and (a)(2).  The Commission agreed with Bell that “its decline in market share strongly indicated that it had lost market power in those portions of the market to larger customers... [evincing] current competition in that area.”  Id. at 247.  The Commission noted that small or occasional users, constituting less than 5% of the market, have substitute services available.  In conclusion, the Commission agreed to grant “Bell’s request to have Billing and Collection services deemed competitive.”
  



Next, Verizon Pa argues that:
As threshold matter...the Commission lacks jurisdiction to adjudicate Mr. Quigley’s claims....In order to decide a controversy, the Commission must have subject matter jurisdiction over the subject at issue, and the Commission must act within, and cannot exceed, the jurisdiction conferred upon it by the Legislature.  Further, companies that are not otherwise public utilities that provide mobile domestic cellular radio telecommunications services are specifically exempted from regulation by the Commission.  
Verizon Pa MB at 5-6.  I agree with all these assertions as general matters of law, but here, the Commission did have jurisdiction over Verizon Pa’s provision of telephone service to Quigley.  Verizon relies on Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. den. 637 A.2d (Pa. 1993); Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977); and the statute, 66 Pa. C.S. § 102.  


If Verizon Pa is arguing that the complaint should be dismissed based solely on the fact the allegations and requests for relief  as stated in the complaint do not properly include jurisdictional issues, then again I disagree.  Quigley is a pro se complainant.  The Commission has long held that an unrepresented complainant should have the opportunity to orally explain his or her complaint on the record.  Carlock v. United Telephone Co., 82 PaPUC 68 (1996).  The Commission had sufficient jurisdiction to hear this complaint to at least find out if there were jurisdictional issues inartfully stated.  Therefore, Verizon’s Motion to Dismiss the Complaint made on the record, and denied, Tr. 18, and then taken under advisement by request, Tr. 19-20, was properly denied, and the ALJ hereby affirms that denial.


Verizon Pa then argues that:

“Under Verizon Pa’s agreement with Verizon Wireless for the ONE-BILL program, Verizon Pa acts as a third-party billing agent for Verizon Wireless, just as it does under its billing agreements with AT&T, MCI, and AOL.  In essence, Verizon Pa buys the receivable from Verizon Wireless....”  
MB at 4; Tr. 36; Tr. 38-39.


In other words, according to Verizon Pa, its contract for billing services with Verizon Wireless shields it completely from any examination of its actions with regard to Quigley, and removes all regulatory protection from Quigley in this matter.  I do not agree with this.  Quigley is complaining about billing services that he received from Verizon Pa, and these services come under the Public Utility Code. 66 Pa.C.S §102.  First of all, the One Bill charges sent to Quigley by Verizon Pa also included charges for Verizon Pa services
.  Second of all, it is not clear what charges were the bases for the termination notice, but it is possible that Verizon Pa services were included.  Tr. 12-14, 17.  Third, to the extent that Wireless charges were included, according to Verizon’s testimony and argument, Verizon had at that point purchased the receivable, MB at 4, and was no longer acting as an agent for Wireless, but on its own behalf.  Therefore, the Commission had at least threshold jurisdiction to hear this complaint.  



The Commission can always dismiss those allegations where it does not have jurisdiction.  And where, as here, there are no allegations against Verizon Pa that should be sustained, then the complaint as a whole can and should be dismissed.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over Verizon Pennsylvania Inc. and Quigley.  66 Pa. C. S. §§1501 and 3001, et seq.


2.
The Commission does not have jurisdiction over Verizon Wireless.  66 Pa.C.S. 102, “Public Utility”, ¶(2), (iv).  The Commission does not have jurisdiction over Verizon Communications, Inc., because it does not provide utility service.


3.
The Commission does have jurisdiction over Billing and Collection services conducted by jurisdictional entities in their own interests.  66 Pa. C.S. §102.


4.
The Commission does not have jurisdiction over Billing and Collection activities conducted by a jurisdictional utility as an agent for a non-jurisdictional entity.  Re Bell Atlantic-Pennsylvania, Inc., 82 PaPUC 194 at 246-247


5.
The Commission does not have jurisdiction over Verizon Pennsylvania Inc.’s provision of Billing and Collection service to Verizon Wireless so long as Verizon is acting as an agent for Wireless.



6.
If Verizon purchases an account as a receivable from Verizon Wireless, and it owns that account, then when it takes collection activity on the account, it is no longer acting as an agent for Verizon Wireless, but is acting on its own behalf as owner of the receivable account.


7.
The Commission will hear a complaint of an unrepresented complainant that may not immediately present clear violations of statute or regulations, in order to allow a complainant to present his or her case orally on the record.  Carlock v. United Telephone Co., 82 PaPUC 68 (1996).


8.
To the extent that this complaint was about threatened termination of services after a dispute had been filed, the complaint was satisfied.  52 Pa. Code §§64.2, 64.73


9.
The Complainant has not met his burden of proving with substantial evidence that Verizon Pennsylvania Inc. violated the Public Utility Code, a Commission regulation, or a Company Tariff in its provision of billing service to him.

ORDER


THEREFORE,



IT IS ORDERED:



1.
Denial of Verizon Pennsylvania, Inc.’s Motion to Dismiss made on the record is hereby affirmed.



2.
That the complaint of Matthew Quigley v. Verizon Pennsylvania, Inc., docketed at C-20031306, is hereby dismissed and the case shall be marked closed.








___________________________________








Allison K. Turner








Administrative Law Judge

Date:
December 2, 2004
	� 	Many of these Findings of Fact are based directly on Verizon’s proposed Findings or on the text of the Brief.





	� 	In his complaint, Quigley referred only to Verizon.  However, there are three Verizon entities involved here, and I shall identify them differentially as Verizon Pa; Verizon Wireless (or Wireless); and, Verizon Communications, except when I am quoting Quigley exactly for some reason, or referring to his remarks.  Here, it is a relevant fact that Quigley did not differentiate between the various Verizon entities in his complaint.


	� 	The problem with this ruling is that it concentrates only on one end of the whole transaction--the business entities to which the billing service is provided.  It does not include consideration of the other end of the transaction, that is, of the ultimate consumer of the telecommunication services, the customer who uses the phone and receives and pays the bills for individual service.  This customer has no choice over how he or she is going to be billed or by whom, and may end up with no adequate remedy to challenge bills which the customer considers to be incorrect.


	� 	At this time Quigley was still a customer of Verizon Pa.  He subsequently changed to AT&T as a provider of land line services.  Tr. 7-8, 12
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