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PENNSYLVANIA PUBLIC UTILITY COMMISSION
Eleanor Daly-Sergi
:

:

v.
:

C-20031906

:
PPL Electric Utilities Corporation
:

INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision dismisses the Formal Complaint filed by Eleanor Daly-Sergi docketed at Docket No. C-20031906 for the reasons set forth below.

On November 10, 2003, Eleanor Daly-Sergi (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  In her Complaint, the Complainant alleged that the Respondent failed to provide her the expiration date [of an easement for a pole on her property] as she requested, and lied to her about contacting her.  The Complainant asked that the Commission require the Respondent to use all available means to secure the information she requested.
On December 10, 2003, the Respondent filed its Answer to the Complaint.  Respondents’ Answer asserted that they had tried to locate the document requested to no avail and that they had not given her false information.  In New Matter, the Respondent asserted that the Commission lacks subject matter jurisdiction over the validity of a right of way, citing Lou Amati/Amati Service Center v. West Penn Power Company and Bell Atlantic-Pennsylvania Inc., Docket No. C-000945872 (Opinion and Order entered October 25, 1996. (sic) (The correct Docket is C-00945842, the correct date for Order Entered is October 25, 1995)
  
On May 20, 2004, this matter was assigned to me and a Corrected Hearing Notice was mailed to the parties instructing them the initial hearing would be held in person on Thursday July 1, 2004.

On June 25, 2004, a Prehearing Order was sent to the parties advising them of various procedural aspects of the Commission’s hearing process.

On July 1, 2004, both parties were present and prepared to go forward.  The Complainant represented herself and the Respondent was represented by counsel.  A typewritten transcript of the hearing was produced that comprised thirty-one (31) pages.  The Complainant did not submit any exhibits, the Respondent submitted two (2), and both were entered into the record.  The record in the matter closed on July 15, 2004 with receipt of the transcript. 
FINDINGS OF FACT
1. The Complainant resides at 76 Lake Road (mailing address as Box 76), Lake Winola, PA 18625.  See Formal Complaint.
2. The Complainant receives her electric service from the Respondent through wires on the pole (for ease of reference it will be referred to as “The Pole” throughout this decision) involved in this Complaint.  NT 13

3. Sometime in 1997-1998, the Complainant asked the Respondent to come to the property and advise her and her husband whether The Pole on their property could be moved so they could erect a garage.  NT 7, 12
4. During the 1997-1998 visit, the individual from PPL indicated to the Complainant that right of way for The Pole had an expiration date.  NT 7, 13
5. The PPL employee and the Complainant and her husband all found an expiration date for such a right of way “odd.”  NT 7
6. The issue of The Pole was revisited in July 2003, when the Complainant again called PPL, spoke with a Mr. Ramirez, and subsequent to that conversation provided The Pole’s identification number to Mr. Ramirez.  NT 8
7. The Pole may not have been placed by PPL.  There was a merger in 1956 involving Scranton Electric and Scranton Electric may have placed The Pole in its current location.  NT 10, 18
8. The Pole has been in its current location for 48 years.

9. Mr. Ramirez was unable to find any document in the PPL files showing The Pole had a right of way with an expiration date.  NT 8, 18, 20
10. A PPL supervisor (no name provided) then spoke with the Complainant and agreed to do additional research for her, if she provided the names of prior property owners.  NT 8

11. On August 8, 2003, the Complainant provided names to PPL of prior owners of the property dating back to 1952.  NT 9

12. If PPL did additional research, they did not get back to the Complainant and this Complaint followed.  NT 9
13. If there is a document that shows a right of way for the placement of The Pole, neither party produced it.  NT 10

14. At the time of the hearing, a thorough title search for this parcel of property, specifically focusing on rights of way, had not been conducted.

DISCUSSION
The Complainant in this matter wants the Commission to require PPL to provide the expiration date of a right of way for a pole (“The Pole”) currently on her property and carrying the wires that supply electricity to her home.  The Complainant believes that a PPL employee that visited the property sometime in 1997-1998, had in his possession a document that showed an expiration date for the right of way for The Pole.  The PPL employee made a comment about the unusualness of an expiration date, and Mrs. Daly-Sergi and her husband both being former telephone company employees thought an expiration date odd themselves.  I find no reason not to believe that the individual she met and spoke with had a document or something he was looking at just as she described.  Mrs. Daly-Sergi is wholly credible and I found nothing in her demeanor or testimony to indicate anything occurred other than exactly as she relayed it.  Nonetheless, she does not know who that person was and that document has not been located.  PPL looked internally for such a document and not finding it, advised Mrs. Daly-Sergi.  At that point, it was up to the Daly-Sergi’s to do their own search to locate such a document and it appears that was not done and PPL did not extend its search beyond its own internal documents, or if they did they did not so advise the Complainant until after the filing of the Complaint. 

From the testimony in this hearing, it does not appear that a thorough title search, designed precisely to uncover all current and prior rights of way for this parcel of land, was conducted.  Such a responsibility falls primarily upon a property owner, and secondarily, to someone else, such as PPL in this case that needs the right of way.  
Title 52, Chapter 57 of the Pennsylvania Code sets forth the site requirements of electric distribution and service lines.  The sole relief requested in this Complaint was to have PPL provide a document the Daly-Sergi’s believed PPL has in its possession.  The PPL witness testified credibly that they were unable to locate such a document and that it is highly irregular for a right of way for one of their poles to have an expiration date.  
Several decisions that bear on this subject are: Nigro v. PP&L Electric Utilities, Docket No. C-00003242 Order Entered October 26, 2004, Messina v. Bell Atlantic-Pennsylvania, Inc., 1998 Pa. PUC LEXIS 190, C-00968225 (September 23, 1998) and Amati/Amati’s Service Station v. West Penn Power Co. and Bell-Atlantic Pennsylvania Inc., Docket No. C-00945842 Order Entered October 25, 1995.

Discussing them in reverse order, Amati is helpful because it is a right of way case that discusses the burdens of proof placed on the parties appearing before the Commission.  I will repeat some of Judge Meehan’s erudite explanation here:

Upon a complainant’s submission of evidence sufficient to establish a prima facie case, the burden of going forward with the evidence sometimes called the burden of persuasion, shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail. However, if a utility has placed into the record evidence to rebut that of the complainant, the burden of going forward has shifted back to a complainant.  In order to now satisfy the burden of proof, a complainant must now rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the burden of proof never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 428 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980)  
As required by these decisions, the record in this proceeding must be reviewed to determine whether the [c]omplainant has satisfied the burden of proof.  If the review indicates that this burden has been satisfied, it must then be determined whether the [r]espondent has submitted evidence of “co-equal” value or weight to refute the [c]omplainant’s evidence.  If this has occurred, the burden of proof cannot be deemed to have been satisfied, unless additional evidence has been presented by the [c]omplainant in opposition to the [r]espondent’s evidence.  Morrissey v. PA Dept. of Highways, 424 Pa. 87 225 A. 2d 895 (19670, and Burleson v. Pa. PUC, 66 Pa. Commonwealth Ct. 282, 443 A. 2d 1373 (1982) aff’d 501 Pa. 433, 461 A. 2d 1234. 
Here is a simplified explanation of when the burden of proof has not been satisfied, because the evidence of the parties is “co-equal.”  The drivers of two cars are involved in an accident in an intersection.  Each driver claims that the other driver failed to stop at a red light.  If there are no witnesses and no other evidence, neither driver can recover for the damage to his vehicle.  Their evidence as to which of them failed to stop at the red light is “co-equal.”
Whether PPL has an executed right of way for the pole it owns on the Daly-Sergi property is a factual matter.  Here, Mrs. Daly-Sergi asserts they do, PPL asserts if it exists, they cannot locate it.  The allegations are “co-equal.”  No other evidence was proffered by the Parties.  Therefore, the evidence remained co-equal.
The complainant in the Messina case was unhappy about a wire that he alleged passed too close to an addition he made to his home and he wanted it moved at the company’s expense.  Ultimately, the question was whether the company had a pre-existing right of way to have its wire where it was.  (The offending wire pre-existed the addition to the home.)  This question was broken into two parts.  First, Bell asserted they had a valid right of way because its wire had been in place through two transfers of ownership and the accompanying deeds.  The deeds however were ambiguous in that they did not mention Bell by name.  Second, Bell asserted they had established a valid easement by prescription because their wire had been in place since the 1940’s.  On the first issue, the Commission found that a valid easement had not been proven and on the second issue, that an easement by prescription was a question for the Courts, not the Commission as the Commission lacked subject matter jurisdiction to hear such claims.  In Messina, the dispute centered on whether a right of way agreement existed as is the question here.  In Amati, the dispute centered on the appropriate scope of an existing easement, therefore, while the Amati explanation of burden of proof is useful, the Amati issues were not the issue here.  I will discuss subject matter jurisdiction more below.  
Nigro is useful because it discusses whether the Commission has subject matter jurisdiction to render a decision regarding the placement of guy wires on a citizen’s property.  There are at least two separate issues with regard to placement of service line wires.  The safety of, alternative placement of, present and future need for, impact of, and alternative routing are all issues the Commission has jurisdiction to hear under Chapter 57.  52 Pa. Code §§ 57.72  However, to the extent a complaint raises issues of validity of an easement or right of way the Commission has concluded that we do not have subject matter jurisdiction. The Commission properly concluded in Nigro that jurisdiction over such matters lies with the Courts of Common Pleas.  Here, Mrs. Daly-Sergi did not raise the issue of validity, but, the Respondent raised validity in its New Matter.
Finally, our Supreme Court spoke on this subject and was abundantly clear in Fairview Water Company v. Pa. PUC and Pennsylvania Power and Light Company, 509 Pa. 384, 502 A. 2d 162 (1985) wherein it stated:

“[T]he PUC does not have jurisdiction to determine the scope and validity of an easement.”  
Therefore, with regard to whether this right of way exists or not, I find the parties evidence co-equal.  To determine whether the right of way exists by presumption or prescription is a question for the Courts of Common Pleas.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute as to the existence of the right of way, but not the validity of it.  66 Pa. C.S.A. §701, Fairview Water Company v. Pa. PUC and Pennsylvania Power and Light Company, 509 Pa. 384, 502 A. 2d 162 (1985)
2. The Complainant bears the burden of proof.  66 Pa. C.S.A. §332(a)

3. The Parties evidence presented was co-equal.  The Complainant did not meet her burden of proof.
ORDER 
THEREFORE, 
IT IS ORDERED: 
1.
The Motion to Dismiss the Formal Complaint of Eleanor Daly-Sergi against PPL is granted; and 

2.
The Formal Complaint of Eleanor Daly-Sergi against PPL at Docket No. C-20031906 is dismissed. 

Date:
  December 8, 2004



_________________________________








Ember S. Jandebeur







Administrative Law Judge
� Unfortunately, Amati is cited in cases and numerous other citations as October 25, 1996.  However, the Order was in fact, entered on that day in the year 1995 and was Docketed in the Document Folder on November 20, 1995, as shown on the Secretary Bureau’s microfiche.  


� An earlier May 17, 2004, notice incorrectly state the hearing date as June 1 instead of July 1.


� NT refers to “Notes in Testimony” and indicates where in the written transcript this testimony appeared.
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