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OPINION AND ORDER
BY THE COMMISSION:

Before the Commission are two Provider of Last Resort compliance filings, filed on November 1, 2004 by Duquesne Light Company (“Duquesne” or “Company”).  The first filing, which Duquesne identifies as its “Second Compliance Filing”, is filed pursuant to the Commission’s Opinion and Order, entered August 23, 2004, at Docket No. P-00032071, the Commission’s First Order on Compliance, entered October 1, 2004, at Docket No. P‑00032071 and the Commission’s Secretarial Letter dated October 22, 2004, at Docket No. R-00049887.
The Second Compliance Filing contains two tariff proposals, both to be effective January 1, 2005.  The first tariff proposes changes to Duquesne’s tariff Electric – Pa. P.U.C. No. 23 (“Retail Tariff”) to implement Duquesne’s Provider of Last Resort Service for Large Commercial and Industrial Customers (“LCI Customers”).  The second tariff proposes changes to Duquesne’s tariff Electric - Pa. P.U.C. No. 3S (“Supplier Tariff”) to implement Duquesne’s Provider of Last Resort Service for both LCI Customers and Small Customers.

The second filing, which Duquesne identifies as its “Third Compliance Filing”, is filed pursuant to the Commission’s Opinion and Order, entered August 23, 2004, at Docket No. P-00032071 and the Commission’s First Order on Compliance, entered October 1, 2004, at Docket No. P-00032071.  The Third Compliance Filing contains a proposed tariff to implement Duquesne’s Provider of Last Resort Service for Small Customers.
History
On August 23, 2004, this Commission entered an Opinion and Order in this proceeding (“August 23 Order”).  In that Opinion and Order, we approved the Provider of Last Resort service plan proposed by Duquesne, as modified by certain stipulations between various Parties in this action, and as further modified by that Opinion and Order.
On August 27, 2004, Duquesne filed a Petition for Reconsideration.  In an Order, entered September 10, 2004, the Commission granted the petition, pending review of, and consideration on, the merits.  On October 5, 2004, the Commission entered an Order (“Reconsideration Order”) granting in part and denying in part Duquesne’s request for reconsideration.
On September 1, 2004, Duquesne filed a Compliance Filing, pursuant to the August 23 Order, at Docket No. P-00032071, containing proposed tariffs and agreements, as well as, the procedures necessary to implement Duquesne’s Provider of Last Resort Service for LCI Customers (“POLR III”), to be effective January 1, 2005.  This compliance filing did not include rules and tariff provisions respecting any portion of the Small Customer plan.  Several parties filed comments on September 17, 2004.  Duquesne filed reply comments on September 27, 2004.  On October 1, 2004, the Commission entered an Order (“First Order on Compliance”) approving the filing, to the extent consistent with the Order.
On September 7, 2004, Constellation NewEnergy, Inc. and Constellation Power Source, Inc. (collectively, “Constellation”) filed a Petition for Reconsideration of the August 23 Order.  In an Order, entered September 10, 2004 the Commission granted the petition, pending review of, and consideration on, the merits.  In the October 5, 2004 Reconsideration Order the Commission denied Constellation’s request for reconsideration.

On October 19, 2004, Duquesne filed the results of its Request for Proposals process, including the proposed retail rates for provider of last resort service for LCI Customers receiving fixed-price service effective January 1, 2005, at Docket No. R‑00049887.  By Secretarial Letter, dated October 22, 2004, the Commission approved the rates and directed Duquesne to file a supplement to its Retail Tariff incorporating the rates, to become effective January 1, 2005 (“RFP Order”).

In a letter dated October 22, 2004, Duquesne proposed a schedule for the review of its POLR III Small Customer Compliance Filing.  By Secretarial Letter, dated November 10, 2004, the Commission approved a modified schedule.

On November 1, 2004, Duquesne, pursuant to the August 23 Order, the First Order on Compliance and the RFP Order, filed tariff Supplement No. 21 to Electric – Pa. P.U.C. No. 23.  This filing contains a proposed tariff to implement Duquesne’s Provider of Last Resort Service for LCI Customers, to be effective January 1, 2005.

Additionally, on November 1, 2004, Duquesne, pursuant to the August 23 Order and the First Order on Compliance, filed tariff Supplement No. 6 to Electric – Pa. P.U.C. No. 3S.  This filing contains a proposed tariff to implement Duquesne’s Provider of Last Resort Service for LCI Customers and Small Customers, to be effective January 1, 2005.
Finally, on November 1, 2004, Duquesne, pursuant to the August 23 Order and the First Order on Compliance, filed tariff Supplement No. 22 to Electric – Pa. P.U.C. No. 23.  This filing contains a proposed tariff to implement Duquesne’s Provider of Last Resort Service for Small Customers, to be effective January 1, 2005.

On November 12, 2004, the Duquesne Industrial Intervenors (“DII”) filed notice that it would not be submitting comments regarding Duquesne’s Second Compliance Filing or Third Compliance Filing (collectively, “Compliance Filings”).
Direct Energy, Strategic Energy LLC (“Strategic”), Constellation NewEnergy, Inc. (“CNE”) and Reliant Energy, Inc. (“Reliant”) filed comments regarding the Compliance Filings on November 15, 2004.  In its filing, Direct Energy merely advised the Commission that it accepts and joins in the comments of Strategic.
Duquesne, CNE and DII filed reply comments on November 22, 2004.  On November 29, 2004, Strategic filed a Motion for Leave to File Surreply Comments.
Procedural Matters



In a Secretarial Letter dated November 10, 2004, the Commission established a schedule for the filing of comments on Duquesne’s second and third compliance filings.  Intervenor comments would be due by noon, November 15, 2004.  Duquesne’s reply comments would be due on November 22, 2004.  The Commission did not expressly state in this Secretarial Letter whether Intervenors could file reply comments.



CNE and DII filed reply comments to the comments of other Intervenors on November 22, 2004.  Duquesne objected to these reply comments in a letter dated November 24, 2004.  Duquesne asserted that these reply comments were not authorized by the Commission under its procedural schedule.



On November 29, 2004, Strategic filed a Motion for Leave to File Surreply Comments.  The comments attached to this motion were in response to Duquesne’s reply comments of November 22, 2004.  Strategic asserted that it was necessary to respond to Duquesne’s reply comments in order to correct a mischaracterization of the record.

Conclusion

The parties to this proceeding and the Commission have operated under significant time constraints.  Service to retail customers pursuant to Duquesne’s POLR III plan will commence January 1, 2005.  The Commission’s Opinion and Order on Duquesne’s proposed plan was entered August 23, 2004.  The second and third compliance filing were filed with the Commission on November 1, 2004.  The Commission, in its Secretarial Letter of November 10, 2004, largely adopted the comment schedule that Duquesne proposed.

At that time, we provided for only five additional days for Intervenor comments, and twelve days for reply comments by Duquesne.  Our Secretarial Letter did not expressly address whether Intervenors could file reply comments.  Our objective is to ensure both compliance with our prior Orders and clarity in the language of Duquesne’s tariff.  The acceptance and consideration of the comments that have been filed serves that objective.  This decision balances the interests of both Duquesne and the Intervenors to ensure that due process is provided to all parties to this case.

Duquesne’s Second Compliance Filing
Duquesne states that Supplement No. 21 to Electric – Pa. P.U.C. No. 23 contains the final language that relates to the fixed price rates for LCI Customers, drafted in accordance with the August 23 Order, the First Order on Compliance, the Reconsideration Order and the RFP Order.  Duquesne also states that as compared to the tariff language submitted as part of Duquesne’s Reply Comments on September 27, 2004, the supplement reflects the following changes resulting from the Commission’s orders:
1. The retail rates resulting from the RFP, which were approved in the RFP Order, are reflected in Rider No. 8.
2. The Energy Charges section of Rider No. 8 reflects quarterly refreshed prices rather than monthly refreshed prices, which were rejected in the First Order on Compliance.

3. The following sentences were added to the Notification and Election of Service section of Rider No. 8 to comply with the First Order on Compliance and the Reconsideration Order:

“Unless otherwise instructed, customers taking service pursuant to Rider No. 8 on May 31, 2007, will default to POLR service under Rider No. 9 effective 11:59:59 PM Eastern Prevailing Time (EPT) May 31, 2007.  Rider No. 8 rates will terminate effective May 31, 2006 at 11:59:59 PM EPT.”
Duquesne notes that Supplement No. 6 to Electric – Pa. P.U.C. No. 3S contains the final language that relates to the LCI Customer plan, drafted in accordance with the August 23 Order and the First Order on Compliance.  As compared to the tariff language submitted as part of Duquesne’s reply comments on September 27, 2004, Duquesne states that the supplement reflects the changes to the switching rules for Small Customers required by the August 23 Order to implement the requirement that only the customer may initiate a switch from electric generation supplier (“EGS”) supply to POLR supply.  Duquesne further states that the supplement reflects the resolution of the load data supply charge.  Duquesne claims that consistent with the First Order on Compliance, it has attached a report on a telephonic conference conducted by the Company regarding its load data supply charge.  As described in the report, Duquesne has proposed tariff language that would allow the customer to receive load data once per year at no charge and would allow EGSs to receive such information subject to a flat $60 fee.

Duquesne’s Third Compliance Filing
Duquesne claims that this compliance filing encompasses each of the modifications to Duquesne’s Retail Tariff required by the August 23 Order and the First Order on Compliance.  The modifications address three significant issues.  First, Duquesne, as required by the August 23 Order, has eliminated the switching rules for Small Customers and replaced them with a requirement that only the customer may initiate a switch from EGS supply to return to POLR supply.  Duquesne also has modified Rule 46 in the Retail Tariff to be consistent with proposed language for the Electric Generation Supplier Coordination Tariff (“Supplier Tariff”).
Second, Duquesne states that it has reflected the rates to be charged for POLR service from January 1, 2005 to December 31, 2007, in accordance with the August 23 Order and the Reconsideration Order, reflecting the rates that include the roll-in of the PJM Surcharge.  Duquesne has also eliminated residual pilot program language restricting participation in retail choice to “eligible” customers in the “Monthly Rate” section of each rate schedule, reflecting that all customers are now eligible.  Duquesne further states that the generation charges and competitive transition charges in Rate Schedule HVPS have been revised and language has been added regarding the incremental PJM charges applicable to customers on this rate schedule.
Third, Duquesne claims that it has updated the rates set forth in Rider 16, which applies to backup generation, to conform to the Reconsideration Order.  Additionally, Duquesne states that it has revised Rider No. 23, Generation Rate Adjustment, to eliminate its applicability to customers on Small Customer rate schedules, consistent with the August 23 Order.
Comments of the Parties

Issues

1.
Switching Rules
In its comments, CNE notes that the proposed Tariff Rule 45.2(A) in the Retail Tariff allows only the customer to effectuate a switch back to POLR services, stating in relevant part:
“Only the customer may initiate the switch from EGS service to return to the Company’s POLR service.  The customer must notify the Company by telephone, in person or by written correspondence to initiate the switch to return to POLR service.”
CNE also states that in its Petition for Reconsideration of the August 23 Order it argued successfully that the Commission should allow Electric Generation Suppliers, through EDI protocols, to return customers to POLR service, noting that to do otherwise would imperil the ability of competitive suppliers to manage their business in a cost effective manner and interfere with contractual requirements of service agreements.  CNE noted that in the Reconsideration Order the Commission stated:
“As to the customer initiated switch rule, we have already rejected Duquesne’s position that switching can only be initiated by a customer telephone call to Duquesne.  We agree that so long as it is the customer who initiates the switch, EDI protocols now in place can be followed and need not be disrupted.”
CNE requests that the Commission direct Duquesne to comply with the Commission’s Reconsideration Order and to continue to allow EGSs to use the efficient EDI customer enrollment and drop procedures that have been in place since the advent of retail choice to effectuate the choices of consumers to enroll them in competitive service, or terminate competitive service according to the customer’s instructions.
CNE proposes the following changes to the tariff Rule 45.2(A) language, with deletions in brackets and additions underlined:

“Only the customer may initiate the switch from EGS service to return to the Company’s POLR service.  [The customer must notify the Company by telephone, in person or by written correspondence to initiate the switch to return to POLR service.]  The switch may be effectuated by a customer’s EGS, through standard EDI processes, or by the customer, through notification of the Company by telephone, in person, or by written correspondence to initiate the switch to return to POLR service.  Upon receipt of notice from an EGS to switch a customer from POLR service to the EGS, or notice from an EGS or the customer of [its] the customer’s intention to return to POLR service, the Company will provide the customer with a confirmation letter confirming the change in generation supply unless otherwise instructed by the customer within 10 days.”
Strategic, in its comments, objects to the proposed switching rules in Retail Tariff Rule 45.2 and EGS Tariff Rule 14.4.1, because it believes that they are overly broad, unduly burdensome and fail to accurately reflect the Commission’s August 23 Order and the Reconsideration Order.
Strategic states that throughout this proceeding it has acknowledged the need for switching rules that promote competition while providing reasonable protection for Duquesne from potentially increased POLR costs due to seasonal switching activity.  However, Strategic opines that the rule obviously cannot be constructed so that an EGS may not terminate its relationship with a customer when the reason for severing the relationship has nothing to do with seasonal switching.

Strategic argues that the proposed tariff language would prevent an EGS from returning a customer to POLR service when: (i) the customer fails to pay for services rendered; (ii) the customer’s contract term expires; (iii) the EGS goes out of business; (iv) the EGS is trying to remedy an inadvertent switch; or (v) the customer may have a contractual or legal right to terminate a contract.

Strategic also states that the proposed language that requires that the customer must notify the Company by telephone, in person or by written correspondence is unworkable and overly burdensome because it would require every EGS customer wishing to switch to POLR to contact the EDC by telephone, written correspondence or personal visit.
Therefore, Strategic proposes that the following language be dropped from Rule 45.2(A) (incorrectly identified by Strategic as section B):

“Only the customer may initiate the switch from EGS service to return to the Company’s POLR service.  The customer must notify the Company by telephone, in person or by written correspondence to initiate the switch to POLR service.  Upon receipt of notice from an EGS to switch a customer from POLR service to the EGS or notice from the Customer of its intention to return to POLR service, the Company will provide the customer with a confirmation letter confirming the change in generation supply unless otherwise instructed by the customer within 10 days.”
Strategic proposes the following modifications to the Company’s proposed tariff language:

Rule 14.4.1
Delete:  “No customer will be returned to POLR service for any reason without authorization by that customer.”
Add:  “An EGS may drop a residential or business Customer to POLR Service under various circumstances including:  (i) Customer’s failure to pay for service rendered; (ii) pending expiration of the term of a contract; (iii) abandonment of electric service by the EGS; (iv) remediation of inadvertent “slamming”; (v) enforceable demand of Customer to be returned to POLR service; and (vi) for other good causes within the constraints stated in Rule 14.  An EGS may not initiate or encourage a customer to initiate a drop to POLR service to exploit seasonal variations in the market.”
CNE, in its reply comments, states that it fully concurs with Strategic’s arguments and recommendations concerning this issue.

In its reply comments, Duquesne notes that both Strategic and CNE take issue with the switching rules set forth in Retail Tariff Rule 45.2 and Supplier Tariff Rule 14.4.1.  Duquesne then states that the proposed language implements a clear rule proposed by Strategic and adopted by the Commission in its August 23 Order.  Duquesne cites pre-filed testimony, by Strategic witness McCormick, recommending that “[a]fter a customer begins taking service from an electric generation supplier (EGS), then only the end-use customer may initiate a switch request to POLR service by submitting a request directly to Duquesne.”  Duquesne opines that based on Strategic’s testimony, the Commission, in its August 23 Order, directed Duquesne to modify its current customer rules, which Duquesne had proposed to continue during POLR III, and replace them with the new switching requirement proposal presented in Strategic’s testimony.  Duquesne quotes from the August 23 Order:  “[A] EGS should not be able to initiate a switch.  Strategic Energy suggested that if the Commission provides that the customer is the only entity who can initiate a switch, then EGSs cannot game POLR rates in the high-cost summer months.  Strategic Energy correctly argues that there is little likelihood that a large number of residential customers would engage in coordinated, timed switching.  Accordingly we will direct that Duquesne alter the POLR III Plan to provide that only customers can initiate a switch back to POLR service.”
Duquesne also points out that it requested reconsideration of the Commission’s ruling that adopted Strategic’s proposal and argued that the record demonstrates that the existing switching rules are working well.  Duquesne states that in the Reconsideration Order the Commission upheld its decision in the August 23 Order to adopt Strategic’s proposed switching language, re-stating that only the customer could initiate the switch, not the EGS.  Duquesne also states that in the Reconsideration Order the Commission also clarified that a customer-initiated switch could not be limited only to a telephone call to Duquesne and agreed that so long as the customer initiates the switch, EDI protocols now in place could be followed.

Duquesne states that consistent with the Reconsideration Order, it modified the Retail Tariff in this filing to adopt Strategic’s switching proposal, and that pursuant to the Reconsideration Order, the tariff language does not restrict the customer to notifying Duquesne only by telephone, but clarifies that the customer may do so by telephone, in person or by written correspondence.  Duquesne comments that once such customer notification is received by Duquesne for a particular customer the Company will send the EGS an EDI transaction using the protocols now in place, and that the current EDI process will be followed and need not be disrupted.  Duquesne states that Strategic now argues that its witness never suggested that customer initiation could only occur by telephone, in person or by written correspondence.  Duquesne also states that the testimony of Strategic was quite clear that a switch had to be initiated by the end-use customer by submitting it directly to Duquesne.
Duquesne opines that now that the Commission has adopted Strategic’s proposal, Strategic now appears to have second thoughts.  Duquesne believes that Strategic’s latest attempts to modify its own proposal are too late, are not supported anywhere in the record, and violate the clear intent of the Commission’s Orders.  Duquesne believes that, if adopted, these “exceptions” would undermine the very protections that the rule was intended to provide.  Duquesne argues that if an EGS can drop customers back because the customer’s contract term expires or for “other good causes”, this would allow EGSs to dump large numbers of customers back to POLR service just prior to the summer by simply establishing a June 1 contract expiration date (for example) or including a clause in the contract that allows for termination any time wholesale prices rise and EGS service becomes uneconomic to the seller.  Duquesne notes that an even easier way to circumvent the Commission’s rule would be to use a month-to-month contract, terminable by the seller any time wholesale prices rise.  Therefore, Duquesne requests that the Commission reject Strategic’s proposal and its attempts to allow an EGS to initiate a switch to return to POLR service.
Conclusion
CNE requests that language be added to Rule 45.2 (A) to permit a switch to be effectuated by a customer’s EGS, through standard EDI processes initiated by the EGS.  In its reply comments, Duquesne does not offer a direct response to CNE’s request concerning the EDI language.  However, Duquesne does note in its lengthy response to Strategic’s arguments that once a customer requests a switch Duquesne will utilize EDI protocols now in place to facilitate the switch.
Strategic has expressed a concern that the proposed language would prevent an EGS from returning a customer to POLR service for a number of reasons, such as, the failure to pay for services rendered, the pending expiration of the term of a contract or other good causes.
In our Order of August 23, 2004, concerning measures to protect against seasonal gaming of a difference between POLR charges and current market prices we concluded that an EGS should not be able to initiate a switch of a customer to POLR Service.  Our goals included instituting a manageable system of uniform POLR rates for new and existing customers without creating an opportunity for gaming arbitrage instead of true competition.

We agree with the parties that the Company’s proposed tariff language appears to be overly restrictive, if read literally.  Despite the Company’s explanations to the contrary concerning the use of EDI transactions should a customer fail to pay an EGS’s charges or should an EGS abandon its license the Commission believes that several of the specific “exceptions” proposed by Strategic Energy should be delineated in the tariff.  The Company apparently agrees that in the case of the failure to pay for an EGS’s service and for the abandonment of service by an EGS, an EDI transaction may be used to switch a customer back to POLR service.

The Commission also agrees that it may be necessary, in view of the Company’s proposed overly restrictive pair of proposals, to allow for the use of an EDI transaction in order to correct a case of inadvertent “slamming”.

The “exception” involving the use of the EDI transaction “pending expiration of the term of a contract” presents several difficulties.  The Company cites various potential “gaming” scenarios which could be easily implemented.  However, the Commission believes that EDI transactions in cases where “standard” contracts reach their term may be the most efficient and cost effective method to effectuate a customer’s return to POLR service.  As we noted in our Order of August 23, 2004, the Company shall be able to seek relief from the Commission in the event that it believes an EGS is engaged in “gaming”.  In view of the extensive examination of the “gaming” issue involving the Company’s POLR service the Commission believes that all the parties are well aware of their responsibilities to maintain fair competition.  The Commission will not hesitate to take corrective actions should an EGS engage in “gaming”.  The Commission is well aware of the potential risk energy costs “gaming” could impose on POLR service.

The Commission will not adopt CNE’s proposed modification to Rule 45.2 because the Commission believes that the proposed language could create a circumstance under which “gaming” would be difficult to prove or disapprove.  Such modification would lead to requests by the Company for verification of the customer’s specific authorization.  The EGSs would find this to be time-consuming, costly and burdensome.
The Commission directs the Company to make the appropriate changes in Rule 45.2 to reflect the “exceptions” accepted by the Commission.
2. Load Data
The Commission in ordering paragraph 5 of the First Compliance Order entered October 1, 2004 stated:

“That Duquesne Light Company meet with the Duquesne Industrial Intervenors and other interested parties to discuss the filing of a tariff provision similar to the Load Data Supply Charge provision in the Supplier Coordination Tariff of PPL Utilities.  Duquesne Light Company is directed to report back to the Commission on the results of such meeting by November 1, 2004.”
Duquesne filed a report on the load data supply charge meeting and a proposed tariff provision as Exhibit C to its Second Compliance Filing.  Duquesne’s revised load data supply charge tariff provision is contained on Original Page No. 42A to the Supplier Tariff with a corresponding change to Rule 46 of the Retail Tariff contained on First Revised Page No. 32.

A.
Load Data Supply Charge Proposal

CNE notes that the Company already has in place processes for providing historical usage information to EGSs in standard formats through automated processes and that the Company has inappropriately construed the Commission’s directive and taken the opportunity to impose new, unsubstantiated charges for services already provided to EGSs for no fee.  CNE contends that rather than complying with the Commission’s directive to work toward meeting a customer request for better data access, the Company has instead incorrectly interpreted the Commission Order to impose additional fees on EGSs without even providing any cost justification for the proposed $60 fee.

CNE asserts that a number of policy issues and issues of fact must be decided before the Company should be permitted to impose any such fees.  These issues include, but are not limited to:

Policy Issues:
•
Is it appropriate to charge EGSs for usage information, when an EDC has access to this information without cost?

•
Should costs associated with access to usage information be included in distribution rates, since all customers benefit from usage information, whether used for POLR service solicitations or competitive service?
•
Would charging EGSs for a reasonable number of historical requests for each customer for each year have the unintended consequence of limiting the number of competitive bids to consumers?  If so, how many requests per year are appropriate to discourage burdensome and competitive requests?
•
What modifications, if any, should be made to utility tariffs to provide usage information in a more efficient manner?

Factual Issues:
•
What are the true incremental costs for providing usage information?
•
Are the costs for providing usage information already embedded in distribution rates, such that any incremental charges are actually allowing a utility to double-collect for these costs?
•
Is a utility using the most cost effective processes for providing this information?
•
Why is the Company’s AMR system not up to the job of providing interval data quickly and efficiently when hourly information is required every hour of every day of every year in order to allocate energy between all suppliers, including the Company?
•
Is a utility complying with its existing tariff provisions for data access and billing?
•
Are there any provisions in existing settlements that impact the appropriateness of data charges?
•
Should the utility already have systems designed and paid for as part of its stranded cost collections to automate and streamline usage data transmission to EGSs?

Reliant believes that the procedures proposed by the Company regarding requests for customer load data as set forth in Original Page No. 42A of the Supplier Tariff
 and referred to in Rule 46 of the Retail Tariff hinder the ability of EGSs to timely price service for potential customers.
Reliant believes that it is important that customer load data is provided in a timely manner.  Therefore, Reliant recommends that Original Sheet No. 42A should be amended to require that the Company provide data available via electronic data interface within one business day of a request.  With respect to data recorded via interval data recorders, Reliant recommends that Original Sheet No. 42A should be amended to require the Company to provide requested data within three business days of such a request.  Reliant believes that such standards will provide for the provision of customer load data in manner that is useful in the evaluation of a customer’s load and timely.

The Company states that the First Compliance Order directed it to consider adopting a provision which combined a customer’s right to obtain load data and the EDC’s ability to collect a reasonable fee for the service as contained in PPL’s tariff.  The company notes that similar provisions have also been approved by the Commission for PECO and FirstEnergy.  The Company argues that contrary to Reliant’s arguments for the inclusion of a response period by the Company for the production of the data, these other utilities’ tariff provisions illustrate that the Commission has previously determined that it is unnecessary to include specific time periods or other performance requirements for the EDC response to load data requests.  The Company states that it has always responded to these requests as quickly as possible and that practice will continue.

The Company recommends that CNE’s argument should be rejected.  The Company believes that CNE’s list of issues that must be addressed in the POLR proceeding have already been decided at least implicitly by the Commission as part of its prior approval of the PPL, PECO and FirstEnergy tariff provisions.  As a result of the Commission’s Orders at this docket, the Company claims that it has experienced a substantial increase in requests for customer load data.  The Company believes that the proposed tariff provision will provide guidance to its customers and the EGSs operating in its service territory concerning these requests.

Conclusion

In our First Order on Compliance entered October 1, 2004, the Commission attempted to address a request by the representatives of large commercial and industrial customers to provide the necessary information to understand their usage and evaluate competitive offers in view of the new charges to be imposed under POLR III.  In view of the compressed time frame remaining in the POLR III process, the Commission did not envision a thorough review of the Load Data process.
Therefore, the Commission will not adopt the parties’ proposals to defer acting on the proposed tariff language until completion of the proceedings at Docket No. M-00041819 – Customer Information to be Maintained and Provided by Electric Distribution Companies to Electric Generation Suppliers, (Tentative Order entered August 19, 2004).  Nor, will the Commission adopt specific timelines for the provision of customer Load Data information.  The Commission believes that these matters may be more fully developed in the ongoing generic investigation.  The Commission is aware that the timely presentation of this information to a customer or its authorized agent is critical in order to obtain competitive energy prices.  Therefore, the Commission fully expects that the Company will respond to requests for customer load data in a timely fashion.  However, if the parties experience difficulties in receiving this information, they may come back to the Commission for further review.
B.
Level of Charge for Customer Load Data

CNE and Reliant have objected to the $60 fee on the basis that it is not cost-justified.
CNE asserts that the meeting summary provided by the Company is inaccurate with respect to CNE’s participation and comments.  CNE states that it did not propose that every EGS should be charged for the customer load data.  CNE believes that charges for load data are anticompetitive, probably cost more to implement and administer than the actual costs to retrieve the data, and that certain policy objectives and issues of competitive fairness raise questions as to whether it is appropriate to charge EGSs for data at all.

Strategic, Reliant, and CNE believe that the Company has not established a justification or rationale for changing its current practices of providing one copy per year of load data at no fee to the Customer’s designated EGS.  These parties objected to the change in the current practice of providing one free copy of the data annually to the customer or its designee.
The Company contends that the arguments in opposition to the $60 charge are unsupported.  The Company notes that since the data must be manually collected for each request this imposes costs upon the Company for the production of this data.  The Company contends that the level of the fee proposed in the tariff provision simply reflects its calculated costs to recover this expense.  Furthermore the Company argues that the proposed flat fee of $60 is less than the identical fee in the similar tariff provisions of four Pennsylvania EDCs.

Concerning the provision to charge EGSs the $60 fee, the Company understood from information provided during the October 27, 2004 conference call that the EGSs believed a system where all EGSs were not charged for load data requests was arbitrary, anticompetitive and discriminated against certain EGSs depending on when they requested the customer’s load supply data.  The Company argues that it’s proposal to not charge customers for the first request for load data information is consistent with the Commission’s regulation at Section 54.6(g), 52 Pa. Code § 54.6(g), which states that residential and small business customers are entitled to receive at no charge at least once a year, historical billing data from whomever reads the meter for billing purposes.
Conclusion
In view of the process necessary to obtain the required information and the level of charges imposed by other utilities for similar activities, the Commission will not adopt the parties’ position to reject the proposed fee.

As we noted previously, our purpose when addressing this matter in the First Order On Compliance was to improve upon the existing conditions.  The Commission finds that it is inconsistent with that goal to eliminate the provision of this data without charge annually to a customer or its authorized agent.  Therefore, the Commission agrees with the parties that the proposed tariff language must be modified to allow the provision of this information once per year without charge to a customer or its authorized agent, including an EGS.

C.
Prepayment of Customer Load to Charge

CNE, Reliant and Strategic have objected to the prepayment requirement, arguing that it is unnecessary and will delay the acquisition of usage information and the provision of offers to consumers.
The parties state that the Company’s assertion that prepayment is the only way it is guaranteed recovery of its costs before information is provided should be rejected.  The parties contend that the proposal is contrary to the explicit language of Tariff Rule 12.2.1 of its existing Supplier Tariff which would allow payment within 15 days of the transmittal of the bill.  The parties also argue that the Company has provided no evidence to suggest that it is not receiving timely payments from EGSs, nor is prepayment justified when the Company already imposes substantial existing credit requirements on EGSs.
Reliant also claims that it has experienced unnecessary delays in responding to consumer Requests for Proposal over the past month, as a result of these prepayment requirements.

Reliant proposes that the Company should be allowed to request a reasonable deposit from each EGS in an amount sufficient to provide security to Duquesne for the provision of customer load data, but at a level that does not serve as a barrier to entry for smaller EGSs. Reliant suggests that an EGS submit a deposit of $3,000 in advance in order to facilitate the timely provision of this load information.
The Company claims that the prepayment requirement ensures that it will be promptly reimbursed for these unbudgeted expenses and avoids the possibility that it will produce the information without being reimbursed.  The Company’s Retail Tariff contains other provisions which require prepayment where expense reimbursement is uncertain.  The Company notes that it does not retain deposits from all EGSs for these charges.  The Company argues that the parties have also incorrectly asserted that Supplier Tariff Section 12.2.1 should apply to load data requests wherein an EGS is required to make payment within 15 days of receipt of an invoice.  This rule, according to the Company, expressly applies to “Coordination Service Charges provided under this tariff” and by its own terms, the rule does not extend to load data supply charges.

Conclusion

The Commission believes that the requirement to make creditworthy EGSs prepay this charge may add to delays in the provision of the necessary information and is inconsistent with other tariff provisions.  The Commission agrees with the parties that creditworthy EGS’s may be given 15 days to pay these charges.

The Commission does not believe that is necessary to require an otherwise creditworthy EGS to deposit funds, such as the suggested $3,000 amount, as a guarantee of prepayment for load supply charges.  The Commission is concerned that requiring the deposit from otherwise creditworthy EGSs would be perceived as a barrier to competition.

D.
Customer Authorization of Release of Load Information

Strategic participated in the conference call held with interested parties on October 27, 2004 and disagrees with the Company’s representation that “[S]everal EGSs questioned why a customer’s permission was required for the release of customer load information.”  Strategic contends that contrary to Duquesne’s representations, the EGSs were not questioning the need for customer authorization for the release of load data, rather, EGSs questioned why an EGS or authorized representative needs to provide evidence of the customer’s authorization to the Company before the release of customer load information.  Strategic believes that an EGS, after having obtained the authorization from the customer, should be able to submit an electronic request to the Company for the customer’s load data, and in turn, the Company should expeditiously honor that request without question and without requiring evidence of the customer’s authorization.  Strategic argues that it would be unfair to allow the Company, the EGS’s competitor, to position itself as the quality assurance and access control agent for customer information.  Instead of adding the role of information access security agent to the Company, Strategic proposes that the Commission require the EGS to retain, for two years, evidence of the customer’s authorization and be subject to produce such authorizations upon Commission request.

CNE believes that requiring an EGS to provide copies of authorizations to the Company is redundant, unnecessary and needlessly adds cost and expense to obtaining customer usage information.  CNE notes that EGSs are subject to potential fines or loss of license if the Commission determines that they are not complying with its regulations, including the regulation that they must have customer authorization before they request data from the Company and therefore, there is no need for the Company to receive these forms.  This is consistent with CNE’s experience with utility practices in the neighboring jurisdictions of Delaware, Maryland, and the District of Columbia.  CNE encourages this Commission to mirror efficient and consistent practices of neighboring jurisdictions so that consumers benefit from the reduced costs of avoiding compliance with diverse and often complicated practices in each EDC service area.

DII submits that the claims made by the EGSs to maintain the Commission’s confidentiality requirements are not sufficient to protect customer information which may be highly confidential and could disclose trade secrets and production information to the customer’s competitors.  DII argues that if the customer is seriously contemplating negotiations with an EGS to obtain a competitive supply offer, then the customer will be willing to provide that EGS written authorization that can be shown to the Company.  DII argues that removing the requirement that the Company confirm the customer’s authorization will allow other EGSs to misrepresent whether they have received customer authorization.  Furthermore, DII argues that filing a complaint with the Commission to impose a fine on the EGS is not sufficient remedy for customers whose confidential information may have been involuntarily disclosed.

The Company notes that the Commission’s regulation at Section 54.8, 52 Pa. Code § 54.8, prohibits an EDC from releasing private customer information (including historical load information) to a third party unless the customer has authorized the release.  The Company argues that the procedure it has proposed is consistent with the Commission’s regulations and should be approved by the Commission.
Conclusion

The Company notes that it will continue to provide load information to EGSs for those customers who have previously authorized release of their information.  The Commission agrees with the recommendations of DII and the Company concerning the need to obtain authorization prior to the release of customer information.  The Commission believes that this would be consistent with our regulations concerning confidentiality.  The Commission recognizes, as the EGSs have noted, this may delay their ability to provide a competitive pricing offer to consumer.  The parties are encouraged to address these matters during the generic proceedings at Docket No. M‑00041819.
E.
Customer Information Provided

Reliant states that in order for customer load data to be useful to an EGS, the data provided by the Company must contain all factors necessary to determine the amount a customer pays for electric service, including non-bypassable wires charges and charges an EGS will be assessed by PJM.  With respect to the former, Reliant contends that an understanding of a customer’s transmission and distribution rate schedule, as well as the voltage level at which the customer takes service are important components in the evaluation of electric service for a customer.

Reliant suggests that Original Sheet No. 42A be amended to specify that customer load data provided by Duquesne will include, at a minimum:

The customer’s name

Customer’s account number

The Duquesne meter number
Transmission and Distribution rate schedule
The voltage level at which service is provided
Meter read date
Energy Usage (kWh)
Billing Demand (kW)
1 CP Network Transmission Service Peak Load Contribution as defined in Rule 5.1.3 B 1) of the EGS Supplier Coordination Tariff
5 CP PJM Capacity Obligation as defined in Rule 5.1.3 B 2) of the EGS Supplier Coordination Tariff Obligation

The Company submits that such an amendment is unnecessary since it already provides this information to EGSs.  As admitted in Reliant’s exceptions, Rules 5.1.3 and 5.1.4 of the Company’s Supplier Tariff already provide for the disclosure of the requested information to EGSs.  The Company argues that duplicating the information in a response to a customer load data request is unnecessary and will only complicate and delay the Company’s response to these requests.  The Company recommends that Reliant’s proposed amendment should be rejected by the Commission.

Conclusion

The Commission will not adopt the Reliant’s proposed amendment as it appears that the information is otherwise available.
F.
Automation of Customer Load Data Requests

Reliant notes that during the conference call several EGSs inquired as to the automation of the provision of customer load data as part of the Company’s advanced meter reading services.  Duquesne responded that additional investment would be required to automate its systems.  Reliant notes the provision of customer load data is an important service provided by the EDC in the competitive market.  Reliant believes that to the extent investment is needed to provide this service in a more efficient manner, the Company should be required to make such an investment where customers will benefit from the improved service.  As with any other transmission, distribution, or in this case, metering service, Reliant believes that the Company should seek recovery of the investment necessary to upgrade its systems, if necessary.

The Company opposes such an order and argues that the Commission should consider EDC automation in this area on a Commonwealth-wide basis and resolve all issues before requiring any EDC to bear this expense.  The Company believes the Commission should conduct a rulemaking or investigation to determine issues such as cost responsibility, the need for such an investment, and how it should be recovered by the EDC.  The Company argues that the Commission should not rush into imposing expensive mandates on EDCs without carefully considering issues of necessity and cost responsibility.  Therefore, the Commission should reject Reliant’s argument and consider this issue in its POLR rulemaking or in another proceeding where all of the relevant issues can be examined.

Conclusion

The Commission will not adopt Reliant’s recommendation to order the Company to install additional investments at this point in time.  The parties are encouraged to explore these issues during the Commission’s proceedings at Docket No. M-00041819.
G.
Current Tariff Practices

CNE recommends that the Commission issue an expedited order prohibiting the Company from unilaterally imposing a charge and a prepayment requirement process on EGSs without Commission authorization.  CNE claims that the Company has unilaterally begun charging EGSs and requests that the Commission issue an order requiring the Company to cease charging these fees until they received approval by the Commission.  CNE also requests that the Commission direct the Company to cease withholding historical usage information until prepayments have been received.

The Company objects to the characterization that its current tariff provisions do not authorize such a charge and oppose entry of the requested orders.  The Company contends that it is applying its existing tariff provisions.  The Company argues that its Supplier Tariff Rule 18 identifies an alternative dispute resolution procedure which may be utilized by an EGS.  The Company also notes that an EGS may file a formal complaint with the Commission to challenge the Company’s interpretation of its existing tariff.  The Company contends that the requested relief is beyond the scope of this proceeding.
Conclusion

The Commission will not grant the request to initiate an expedited order and direct the Company to cease its application of its Tariff as it has interpreted it.  The Commission agrees with the Company that the scope of this proceeding does not lend itself to such actions.  An EGS may formally bring this matter to the Commission or may avail itself of the existing Supplier Tariff provisions.

3.
Remaining Tariff Issues.

Duquesne states that Reliant, CNE and Strategic have raised a number of issues about other provisions in the Retail Tariff.  Duquesne further states that many are typographical or other clarifying changes that are acceptable to Duquesne.  However, Duquesne also believes that several changes are being proposed for the first time in response to the Third Compliance Filing.
A.
Rule 45.2 Supplier Switching Options Subsection B
Strategic recommends that the second paragraph under this subsection be modified to make it clear that a customer exiting Hourly Price POLR service under Rider No. 9 has the option to return to Rider No. 8 – Fixed Price Service or EGS service.
Duquesne agrees with Strategic’s request and will revise the Retail Tariff accordingly.
Conclusion
The Commission will adopt the modification, proposed by Strategic and agreed to by Duquesne, concerning clarification of the switching rule for non-residential customers.  We direct that Duquesne to resubmit Tariff First Revised Page No. 32 to include this recommendation.
B.
Various Small Customer Rate Schedules - Definition of Generation Charge
Strategic proposes that the second paragraph under the “Electric Charges” heading, which lists various components of the generation charge, be modified to provide absolute clarity.  Strategic recommends that PJM Surcharge be added to the list of components of the generation charge and that black start service be added to the list of components of transmission ancillary services.
Duquesne agrees that its Small Customers rate schedules (RS, RH, RA, GS/GM, GMH, AL, SE, SM, SH, MTS and PAL) should clarify that the generation rates include the PJM surcharge in addition to transmission ancillary services, line losses and the price of electricity.  However, Duquesne disagrees with Strategic’s suggestion that black start service should be separately identified.  Duquesne points out that a non-exclusive list of transmission ancillary services currently in the tariff is a historical one, and that other services will undoubtedly be added or changed as Duquesne’s participation in PJM continues over time.
Conclusion
The Commission will adopt the modification, proposed by Strategic and agreed to by Duquesne, concerning the inclusion of the PJM surcharge in the generation charge.  We direct Duquesne to resubmit the following tariff pages to include this modification:  Third Revised Page No. 34, Second Revised Page No. 37, Second Revised Page No. 40, Second Revised Page No. 43, Third Revised Page No. 46, First Revised Page 65, Third Revised Page No. 68, Second Revised Page No. 73, First Revised Page No. 75, First Revised Page No. 78 and Second Revised Page No. 81.  The Commission will not adopt the modification requested by Strategic to add black start service.
C.
Rider No. 1
Strategic suggests that the last sentence of the third paragraph be modified to provide absolute clarity that the PJM Surcharge “is” [delete “be”] in the generation charges.
Duquesne agrees to the modification as recommended by Strategic.
Conclusion
The Commission will adopt the modification as agreed to by Duquesne.  We direct Duquesne to resubmit Tariff First Revised Page No. 84 to include this modification.
D.
Description of Peak Load Contribution
Strategic suggests in its comments that the language in the second paragraph under “Determination of Capacity Obligation” be supplemented to provide consistency with the language in Duquesne’s Electric Generation Supplier Coordination Tariff Supplement No. 6, to promote customer understanding as to how the customer’s peak load contribution is calculated.
In its reply comments, Duquesne states that the tariff language proposed by Duquesne is clear that the calculation of a customer’s peak load contribution is dependent on a number of determinations that will be made by PJM.  Additionally, Duquesne states that the further detail proposed by Strategic regarding PJM’s current methodologies is an inappropriate level of information for the Retail Tariff and is particularly unhelpful given that Duquesne and Strategic are already aware that certain of these methodologies will change in coming months.  Duquesne believes that it is more prudent to leave discussion in the Riders, which reflect that peak load contributions will be calculated consistent with PJM determinations.
Conclusion

The Commission will not adopt Strategic’s recommendation for the additional language regarding a customer’s peak load.  The Commission agrees with Duquesne that its more general language is appropriate.
E.
Rider 9
Both Strategic and Reliant in their comments note an error in the formula listed in the “Monthly Charges” section of the rider that is used to calculate energy and capacity charges.  They both note that the ‘Lt+(PJM…’ should read ‘Lt*(PJM...’.  Strategic also notes that the ‘PJM’ should read ‘PJMs’.
Additionally, in its comments, Reliant requests that Duquesne provide clarification of the definition for the proposed adjustments to customer load at the retail meter related to system losses (defined as ‘ADJt’ in Rider No. 9).  Reliant also requests that the definition be amended to clarify where the transmission loss factors are found.  Reliant further requests that Duquesne specify how the applicable loss factors will be applied in the formula for monthly charges listed in Rider No. 9.
CNE, in its reply comments, states that it supports Reliant’s request for clarification concerning transmission loss factors.

In its reply comments, Duquesne proposes a correction to the formula that will address the issues raised by Strategic and Reliant.  Duquesne also notes the location for the transmission loss factor.  Duquesne also proposes additional language concerning ‘ADJt’ to address the issue raised by Reliant.
Conclusion

The Commission will adopt the modification to the formula proposed by Strategic and Reliant and agreed to by Duquesne.  The Commission will adopt the additional language proposed by Duquesne in its reply comments regarding ‘ADJt’.  We direct Duquesne to resubmit Tariff First Revised Page No. 100 and any new pages necessary to include this modification.
F.
Rider No. 23
Strategic notes in its comments that the term “Customer’s Capacity Obligation” is described as “Capacity Obligation in MW for each day associated with supporting the customer’s load as described in the section Determination of Capacity Obligation”, but that it is unable to locate a section “Determination of Capacity Obligation” within Rider 23.  Strategic recommends that a note be provided at the end of the quoted sentence to state:  “See Rider No.9, First Revised page No. 103”.

In its reply comments, Duquesne agrees that a cross-reference is needed.  However, it will add a cross-reference to the Determination of Capacity Obligation section of Rider No. 8, rather than Rider No. 9 as suggested by Strategic because Rider No. 9 customers do not pay a generation rate adjustment.
Conclusion

The Commission will adopt the modification as proposed by Duquesne.  We direct Duquesne to resubmit Tariff First Revised page No. 132 to include this modification.
G.
Supplier Tariff – Tariff Rule 4 and Rule 5
CNE proposes several modifications to Rule 4 and Rule 5 to reflect bilateral application of the rules to EGSs and to the Company.  CNE notes that it has recently become concerned about delays in the provision of consumer data and therefore recommends that Rule 4.2 - Timeliness And Due Diligence be modified to require that the Company perform in a timely manner.  In addition, CNE notes that Rule 4.14(F) – Data Exchange provides that the Company may assess costs against an EGS for the submission of erroneous data.  CNE recommends that the Company also be held to the same standards and subject to similar cost assessments for erroneous data.

CNE objects to the requirements of Rule 5.1.5 – Manner of Customer Consent which requires an EGS to ask the customer if the Company can release the customer’s data to other EGSs.  CNE believes that this imposes an inappropriate burden on the EGSs and is outside the scope of the rule.  CNE also objects to Rule 5.3.4-Access to Customer Usage Information which requires an EGS to provide copies of a customer’s authorization to obtain customer usage information.  CNE believes that this is redundant, unnecessary and needlessly adds the costs.  CNE further argues that it is the Commission, not the Company, which must address consumer complaints concerning alleged non-compliance with the customer’s authorization forms.  CNE notes that other states have adopted rules which allow an EGS to obtain confidential customer-specific information when the EGS obtains written documentation from the customer indicating the customer has authorized the release of the information to the EGS.

The Company contends that these provisions were unaffected by the Second and Third Compliance filings and they do not relate to POLR III at all.  Therefore, the Company recommends that CNE’s comments on these generic provisions should be addressed elsewhere.

Conclusion
The Commission will not adopt the modifications proposed by CNE.  The Commission agrees with the Company that several of these matters were beyond the scope of the compliance filings, had been addressed in earlier proceedings, and may be addressed more fully during the generic proceedings at Docket No. M-00041819.  The Company’s current tariff would allow an EGS access to confidential customer-specific information which had been previously authorized.

H.
Rule 7.2 Rounding to Whole MW

Strategic notes that the Company’s proposed tariff language incorrectly states that the PJM requires scheduling a delivery of power in whole MW.  Strategic notes that effective May 31, 2004 the PJM allowed scheduling in 0.001 MWh increments.

The Company agrees and proposes to eliminate Rule 7.2, which as proposed included rules governing how the Company intended to round aggregate load estimate values for each hour to a whole MW value for supply scheduling purposes.

Conclusion
The Commission agrees with Strategic and directs the Company to modify its tariff to include the current requirements of the PJM.

I.
Rule 8.5 Reconciliation Billing

Strategic notes that the proposed tariff language is incorrect and that it should be modified to reflect that the monetary value of reconciliation quantities will be the Duquesne Zone or Duquesne Residual Zone Locational Marginal Price.  Strategic also believes that the PJM will determine the monetary value of reconciliation quantities on items other than the oversupply or undersupply of energy only.

The Company states that Strategic correctly notes that the draft tariff language concerning the use of the “PJM Locational Marginal Pricing [sic] (LMP)” is not accurate.  The Company proposes that to avoid further conflict with changing PJM processes that the Company will eliminate the second sentence of Rule 8.5.  According to the Company, this will make clear that PJM will perform the necessary calculations but will not provide further detail on the manner in which it will do so.

The Company argues that the further clarifications sought by Strategic to this rule are unnecessary because the rule applies to “reconciliation quantities,” not just reconciliation quantities of energy.  The Company states that the rule applies to any reconciliation quantities calculated by PJM.

Conclusion
The Commission will adopt the Company’s tariff modifications proposed in response to Strategic’s comments.

H.
Rule 14.5 Non-Residential Customers Returning from POLR Service

Strategic contends that the proposed rule must be changed to reflect the fact that the Generation Rate Adjustment (GRA) will apply only to non-residential customers that have been receiving POLR Service under Rider 8 – Fixed Price Service.  Strategic also recommends modifications to the proposed tariff to clarify that the payment required in order to leave fixed price POLR Service is the initial GRA plus any subsequent GRA payments that may accrue.

The Company agrees with the clarifications proposed by Strategic and will make the necessary changes.

Conclusion
The Commission will adopt the Company’s tariff modifications proposed in response to Strategic’s comments.

K.
Rule 14-Customer Switching

Strategic objects to portions of several proposed provisions under Rule 14 because the proposed rules fail to reflect the Commission’s Orders and contains ambiguous language.  Strategic recommends changes to:

Rule 14.2-Notice to Customers
Rule 14.4-Customers Returning to POLR Service
Rule 14.5-Non-Residential Customers Returning From POLR Service
Rule 14.6-Information Regarding Estimates of Load Returning to POLR Service

Strategic contends that Rule 14.2 contains “hold over” information from the prior POLR Settlement and it does not reflect a more recent Final Order entered on March 8, 2001 at Docket No. M-00001437 entitled Interim Guidelines Regarding Advance Notification by an EGS of Impending Changes Affecting Customer Service.  According to Strategic, under the Order, an EGS is to provide to residential and small business customers an Initial Notice, 52 to 90 days in advance of a proposed change in terms of service, and the second notice (Options Notice) is to be provided at least 45 days prior to the effective date of the proposed change.  Strategic notes that the Commission declined to expand the guidelines that require advance notification of impending contract changes to large commercial and industrial customers.  Strategic recommends specific tariff language.
Strategic contends the Rule 14.4 is a “hold over” from the prior POLR Settlement and that the proposed tariff language has been superseded by and is in conflict with the Commission’s Final Order at M-00001437.  Strategic recommends specific modifications to the tariff language.

Strategic recommends modifications to Rule 14.5 to reflect that under the proposed rule the GRA will apply only to non-residential customers that have been receiving POLR Service under Rider No. 8 – Fixed Price Service.  Strategic also recommends clarifying language to note that the amount of the payment required in order to leave fixed price POLR Service is the initial GRA plus any subsequent GRA payments that may accrue.
Strategic notes that Rule 14.6.1 and Rule 14.6.2 allow the Company to periodically request that EGSs provide information regarding EGS customer load.  Strategic objects to the 90-day notice referenced or inferred in these rules.  Strategic believes that these rules were implemented in a prior POLR proceeding and that the 90 day notice standard has been superseded by and is in conflict with the Final Order at M‑00001437.  Strategic notes that in this Final Order the Commission “strongly encouraged” the EGSs to notify the electric distribution company when the EGS has a reasonable expectation that it will be returning to a large portion of its customers to POLR service.  Strategic recommends specific tariff language modifications including the prohibition against the Company sharing any load information with another EGS or any Company affiliate.

The Company argues that the Final Order cited by Strategic addressed generic notice requirements related to changes in an EGS customer’s service contract.  The Company notes that its proposed Supplier Tariff has been on file in this proceeding since January 2004, and despite numerous opportunities to do so, Strategic has never raised in testimony or on brief any opposition to these rules or any basis for amending them.  The Company states that the Commission has received no evidence regarding the manner in which these rules are functioning.  Therefore, according to the Company, it is not appropriate to seek amendments at this late date after the close of the evidentiary hearing and without giving other parties an opportunity to comment on them.

Conclusion
The Commission will not adopt Strategic’s recommendations.  The provisions of the Final Order at Docket No. M-00001437 apply to an EGS’s customer notification requirements and speak for themselves.  The Commission is inclined to agree with the Company that at this current stage of this proceeding it is inappropriate to litigate these matters without a more complete development of a record.
Summation
Our review of the proposed Supplement No. 21 to Electric – Pa. P.U.C. No. 23 indicates that it does not appear to be unjust, unreasonable, unlawful or contrary to the public interest.

Duquesne has proposed amendments to various provisions of Supplement No. 22 to Electric – Pa. P.U.C. No. 23 in response to the parties’ comments.  We have agreed to adopt the proposed amendments and will direct Duquesne to resubmit the appropriate pages.  Upon our review of Supplement No. 22, as modified by this Order, it does not appear to be unlawful, unjust, unreasonable, or contrary to the public interest.  Therefore, we will permit the proposed filing to become effective, as modified by this Order.
Finally, several parties have proposed amendments to various tariff provisions in Supplement No. 6 to Electric – Pa. P.U.C. No. 3S.  We have agreed to adopt several of the proposed amendments and will direct Duquesne to make the appropriate modifications.  Upon our review of Supplement No. 6, as modified by this Order, it does not appear to be unlawful, unjust, unreasonable, or contrary to the public interest.  Therefore, we will permit the proposed filing to become effective, as modified by this Order.

However, approval of these filings does not constitute a determination that these filings are lawful, just, or reasonable, but only that further investigation or suspension does not appear to be warranted at this time; THEREFORE,

IT IS ORDERED:

1. That the proposed rates, rules and regulations contained in Supplement No. 21 to Electric – Pa. P.U.C. No. 23, be, and hereby are, permitted to become effective on January 1, 2005.
2. That the proposed rates, rules and regulations contained in Supplement No. 22 to Electric – Pa. P.U.C. No. 23 are approved, as amended in this Order, to become effective January 1, 2005.
3. That Duquesne Light Company is directed to file the updated pages to Supplement No. 22 to Electric – Pa. P.U.C. No. 23 with the modifications as approved in this Order, within seven days of the entry of this Order.
4. That the proposed rates, rules and regulations contained in Supplement No. 6 to Electric – Pa. P.U.C. No. 3S, are approved, as amended in this Order, to become effective January 1, 2005.

5. That Duquesne Light Company is directed to file the updated pages to Supplement No. 6 to Electric – Pa. P.U.C. No. 3S with the modifications as approved in this Order, within seven days of the entry of this Order.
6. That this Order is without prejudice to any formal complaints timely filed against the proposed tariff changes.


BY THE COMMISSION,

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  December 16, 2004
ORDER ENTERED:  December 16, 2004
� Exhibit B of Duquesne Light Company’s Second Compliance Filing, November 1, 2004.
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