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HISTORY OF THE PROCEEDINGS


On October 10, 2002, Frank Reese (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  Essentially, the Complainant alleged that the Respondent had caused damage to his property as a result of its tree trimming in October 2001.  He asked that the matter be investigated and that the Respondent send him its regulation on tree trimming.  


On November 8, 2002, the Respondent filed an answer to the complaint.  The Respondent stated that in October 2001, it trimmed trees located on the Complainant’s property, and that it did so in accord with its tree trimming guidelines in order to provide adequate and reasonable service to the Complainant.  


On July 6, 2004, a telephonic hearing was convened on the complaint.  This hearing was continued at the Respondent’s request and rescheduled for August 31, 2004.  The Complainant proceeded unrepresented.  The Respondent was represented by Anthony Kanagy, Esquire, who presented the testimony of two witnesses, Victor Sirvydas and Doreen Masalta, and introduced five exhibits.


The Respondent’s exhibits were sent to the Complainant’s address in Pennsylvania; the Complainant did not receive them because he stayed in Florida.  He asked that the exhibits be sent to his address in Florida for his review and objection.



On September 28, 2004, the Office of Administrative Law Judge in Philadelphia received from the Complainant a letter dated September 20, 2004.  In this letter, the Complainant did not object to the exhibits’ admissibility but merely commented on the testimony presented by the Respondent.  These exhibits will be admitted into the record.



The record was closed on September 28, 2004.

FINDINGS OF FACT


1.
The Complainant is the owner of the house, located at 1724 DeKalb Street, Norristown, Pennsylvania (N.T. 4; Formal Complaint Form).



2.
The Complainant planted a row of forsythia bushes along the fence line at the rear of his property, a row of 5 white pine trees about 6 feet into the fence, and English ivy as a ground cover (N.T. 6, 7, 13, 41).


3.
The Complainant received from the Respondent a letter advising that the Respondent planned to do tree trimming on his property.  He immediately asked the Respondent not to do anything until the Respondent discussed the matter with him, but did not receive any response to this request.  Months later, the Respondent’s crew was climbing the pine trees, using chainsaws to cut branches off the pine trees.  He asked the crew to stop cutting but the crew refused to do so.


4.
The Complainant learned that the tree trimming crew was not the Respondent’s employees but the Asplundh Tree Expert Company’s (N.T. 8, 9).



5.
The Respondent’s witness, Victor Sirvydas, is an employee of Asplundh Tree Expert Company, which had a contract with the Respondent to provide tree-trimming service at the Complainant’s property.  He is an Asplundh regional supervisor (N.T. 17).


6.
The tree trimming at the Complainant’s property was conducted in the fall of 2001.  On November 13, 2001, Mr. Sirvydas and Ms. Masalta, the Respondent’s Manager of Vegetation Management, visited the Complainant’s home to help resolve the Complainant’s complaint.  Mr. Sirvydas took some pictures of the Complainant’s property (N.T. 17, 28, 27).


7.
On November 13, 2001, Mr. Sirvydas agreed on returning in December 2001 to flush cut the stubs on the lower part of the pine trees and to plant 5 or 6 forsythia bushes.  The pine trees were not dying (N.T. 14, 15, 19-21; PECO Exhibit 2).


8.
The Respondent did receive the Complainant’s request that he be contacted in advance of the tree trimming.  However, the Asplundh’s tree trimming foreman did not contact the Complainant as the Respondent’s work package required.  He and his crew entered the Complainant’s property from the rear (N.T. 28, 29).


9.
The Complainant’s tree trimming was done in accord with the Respondent’s standard guidelines and supported by the International Society of Agriculture.  A foreman has to determine what kind of tree he is required to trim and how to trim it.  In the case of a white pine tree, the foreman has to remove a limb back at the trunk of the tree to get a 10 foot clearance from the wire (N.T. 29, 30, 33, 40, 41; PECO Exhibits 3 and 4).


10.
The Respondent offered to plant some forsythia to try to establish somewhat a wall of foliage, to remove the white pine trees and replant compatible species if the trees should die over time.  The Respondent sent a crew on December 21, 2001 to reflush the cut but planted the forsythia in April 2002 because the forsythia could not be planted in December (N.T. 31).


11.
After April 2002, the Respondent sent the Complainant a letter stating that the work the parties had agreed on was completed and that no additional work was contemplated at his property.  On May 11, 2002, the Complainant responded to the letter stating that he was not happy with the work that was performed (N.T. 31, 32).


12.
The Respondent has the right to trim, remove or separate trees and vegetation or any other structures which interfere with the aerial conductors such that they may pose a threat to the public safety or system reliability (N.T. 36; PECO Exhibit 5).  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in maintaining vegetation on his property.


The Complainant complained that, after the trimming, the tree looks lopsided with no branches on one side, that the forsythia bushes which form a wall of foliage were destroyed and that there was no privacy anymore because the row of houses behind his property was in clear view.  He testified that when receiving a letter from the Respondent advising him of the tree trimming on his property, he specifically asked the Respondent to contact him in advance, but that the Respondent ignored this request.  He questioned the Respondent’s right to enter his property to trim the tree (N.T. 5, 8, 9, 11, 30-32).


The Respondent testified that it had a vegetation management contract with Asplundh Tree Expert Company to do the tree trimming and tree removal along its distribution and transmission lines, that it follows its tree trimming standard guidelines supported by the International Society of Agriculture, and that the purpose of tree trimming is to avoid interruption caused by contact between the electrical lines and the growth of the trees as they grow on the sides and underneath the lines (N.T. 30).


The Respondent also testified that in the fall of 2001, a foreman of the Respondent’s contractor, Asplundh Expert Tree Company, and his crew entered the Complainant’s property from the rear and trimmed the white pine trees.  The foreman got a work package which required him to contact the Complainant in advance of the tree trimming, but he did not do so.  Further, the foreman and his crew entered the property from a street in the rear, not knowing that there is a street in front of the property which is the Complainant’s address.  The tree trimming crew followed the Respondent’s standard guidelines on tree trimming.  The Respondent and Asplundh also agreed to reflush the white pine trees in December 2001 and to plant forsythia bushes in April 2002.  The Respondent asked the Complainant to notify it if the pine trees should die.  If they should die, the Respondent would remove them and replant compatible species.  But the Complainant expressed his general dissatisfaction.


Finally, the Respondent testified that the trimming of the Complainant’s white pine trees provided about a 10-foot clearance, that this trimming was done according to a method of removing a limb back to the trunk of the tree, and that the Complainant’s trees were in healthy condition.  


The Respondent argued that it has the right to maintain its lines when a tree might interfere with them.  It cited its tariff (10.9 Aerial Line Clearance) to support its position (PECO Exhibit 5), which states that the Respondent has the right to trim, remove or separate trees, vegetation or any structures which, in its opinion, interfere with its aerial conductors, and that they may pose a threat to public safety or to system liability.  


According to the court precedent, a utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Utility Commission, 63 Pa. Commonwealth Ct. 238, 437 A.2d 1667 (1981).  From this, I conclude that the Respondent has the right to obtain a tree clearance in order to maintain a service that is reasonably continuous and without unreasonable interruption caused by fallen branches.  


The Complainant complained that after the tree trimming the white pine trees looked lopsided (PECO Exhibit 1, p. 2).  The Respondent testified that it follows a method of tree trimming which is recognized in the industry and which requires removal of limbs near electrical lines back to the trunk of the tree.  The Complainant did not suggest that the method is unreasonable or that the tree becomes infected by the method.  To the contrary, the white pine trees were in healthy condition (PECO Exhibit 2).


The Complainant also complained that the Respondent damaged the forsythia bushes which formed a wall of foliage, but that there is no evidence to show what this wall of foliage looked like before the trimming.  There is no way of knowing what damage has been done to these bushes, which would show whether the Respondent’s actions were unreasonable.  Further, the Respondent did plant some forsythia to try to establish somewhat a wall of foliage.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Respondent has the right to trim, remove, or separate trees, vegetation or any structures which, in its opinion, interfere with its serial conductors.



3.
The Complainant has failed to sustain his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Frank Reese against PECO Energy Company at Docket No. C-20028633 is dismissed.

Date:

December 7, 2004


____________________________________








Ky Van Nguyen







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	  (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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