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history of the proceeding

This decision dismisses the complaint of a residential gas utility customer who claims that she is financially unable to comply with the payment arrangement prescribed by the Commission’s Bureau of Consumer Services (BCS). The record shows that the Complainant’s financial circumstances have improved since the effective date of the BCS decision and that other circumstances have remained the same. The payment terms of the decision on informal complaint by the BCS are adopted, confirmed, and ordered, along with a deficiency payment consistent with the BCS decision. 
On October 22, 2003, Miriam Plesset (Plesset or Complainant) filed her complaint against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples or Respondent), with the Pennsylvania Public Utility Commission (Commission). The complaint appears as follows:

I began receiving LIHEAP budget payments of $67/mo. (I think) in June 2002. I have been late paying (by no more than a week—having called to tell Dominion that my payment would be late because of financial problems); however, I always have followed through with my promised date of payment. I am permanently disable and cannot be without heat or cooking gas.

Plesset asks the Commission to remedy the complaint, as follows: “I would like the order for termination of service to be lifted. And I would like my ‘old’ budget pymt. resumed for the simple reason that I can barely afford that amount, let alone what Dominion is now demanding.”

Peoples answered the complaint and references a decision by the Commission’s Bureau of Consumer Services (BCS), issued September 25, 2003, directing Plesset to pay $1000 toward the account balance of $1595.51, and to pay, monthly, the regular budget amount (then $91) plus $50 on the account balance.
For the scheduled telephone hearing, on May 20, 2004, Miriam Plesset appeared in her own behalf and offered testimony in support of her complaint. Horace P. Payne, Jr., Esquire, appeared on behalf of Peoples and offered the testimony of Karen Clunas, Customer Programs Representative, who sponsored Peoples Exh. A, a statement of account for Plesset, and Peoples Exh. B, a summary of the BCS decision.

The record of the proceeding includes the Prehearing Order; the Interim Payment Order; the Respondent’s two exhibits, identified above; and the 37-page transcript of the hearing notes (NT). The record closed June 24, 2004. No brief was filed.

findings of fact

1. Plesset, who lives alone, has resided for over seven years in the leased, first-floor unit at 1751 Harvard Avenue, Pittsburgh, Pa., where Peoples furnishes her with natural gas utility service; Plesset uses natural gas for a furnace, a water heater and a cooking range; there is a rental unit above Plesset and one below her. (NT, at 5–7, 17–18.)

2. The mother of the friend to whom Plesset has given extensive care has lent Plesset about $1000.00; Plesset is permitted to use her friend’s automobile and consume food at the friend’s house. (NT, at 7, 20.)

3. Plesset’s monthly income consists $1270 from an annuity and $513 from Social Security, which started in February 2004; Plesset has no other assets or sources of income. (NT, at 8–9, 35.)

4. Plesset does not recall when she last filed an income tax return; she did not file federal income tax returns for 2002 or 2003 because she is a “depressed person.” (NT, at 9, 15, 25.)
5. Plesset has neurological, coronary, and ear problems for which she takes considerable medication. (NT, at 10, 13.)
6. Plesset has three children, ages 42, 32, and 30; two of the children live outside of Pennsylvania. (NT, at 14.)
7. Plesset does not have a savings or checking account. (NT, at 16.)
8. Excluding expense for natural gas, Plesset has the following monthly expenses (NT, at 10–12, 14–15, 32):

	Monthly Household Expenses
	
	Amount
	
	Balance Owed
	

	
	
	
	
	
	

	Rent
	
	 $475.00 
	
	$475.00
	

	Electric
	
	40.00 
	
	
	

	Loan
	
	20.00
	
	850.00
	

	Telephone
	
	25.00 
	
	
	

	TV Cable 
	
	53.00
	
	
	

	Gasoline
	
	80.00
	
	
	

	Hospital
	
	
	
	$6000.00
	

	Food and Sundries
	
	430.00
	
	
	

	Physician
	
	25.00
	
	
	

	Prescriptions
	
	1228.00
	
	
	

	Total
	
	$2376.00
	
	
	


9. Until December 2003, Plesset had Medicaid to assist her with paying for her medications. (NT, at 13.)
10. Plesset has not complied with the BCS decision because she does not have $1000 to make the lump‑sum payment directed by the BCS. (NT, at 16.)
11. When the BCS decision was issued, Plesset was not receiving Social Security benefits. (NT, at 21–22.)
12. From July 2002 until May 2003, Plesset made regular payments on her gas account. (NT, at 23.)

13. At the time of the hearing, the balance due on Plesset’s account was $2491.10; and the monthly budget amount was $104.00, which is subject to change based on customer usage and any rate changes. (NT, at 29–30; Peoples Exh. A.)
14. On September 29, 2003, the BCS issued its decision on Plesset’s informal complaint, at BCS Case # 1408476, directing Plesset to pay $1000 by October 20, 2003, and to pay, monthly, beginning in November 2003, a special budget amount of $141.00, consisting of the regular budget amount of $91 plus $50 toward the arrearage. (NT, at 32–33; Peoples Exh. B.)
15. Before the hearing, the last payment Plesset made on her account was made on January 28, 2004, in the amount of $93.55; there are no pending energy assistance grants for the account; since the BCS decision was issued in October 2003, Plesset has paid $117.64 on her account. (NT, at 30–31; Peoples Exh. A.)
16. If Plesset had fully paid for current usage between the effective date of the BCS decision and the date of the hearing, she would have paid Peoples $546 ( i.e., six months, with a budget amount of $91); in fact, during this time, she paid Peoples $117.64, leaving a deficiency under the BCS decision of $428.36. (NT, at 32–34; Peoples Exhs. A and B.)
discussion

The complaint, in effect, appeals the BCS decision on informal complaint that directed the Complainant to pay $1000 by October 20, 2003, and to pay, monthly, beginning in November 2003, a special budget amount of $141.00, consisting of the regular budget amount of $91 plus $50 toward the arrearage, then $1595.51. Between the effective date of the BCS decision and the date of the hearing, Plesset should have paid Peoples $546 ( i.e., six months, with a budget amount of $91). In fact, during this time, she paid Peoples $117.64, leaving a deficiency under the BCS decision of $428.36.
 Plesset contends she could not afford to comply with the BCS payment arrangement.
The Commission routinely entertains complaints from residential customers of jurisdictional public utilities concerning a customer’s asserted financial inability to pay for utility services.
 The Public Utility Code, as here relevant, places the burden of proof on the proponent of a rule or order of the Commission or, as construed and applied by the Commission, on the party seeking affirmative relief from the Commission.
 As the party seeking to obtain a more favorable payment arrangement than the one prescribed by the BCS decision, the Complainant bears the burden of proving financial or other circumstances adequate and sufficient to show that she is entitled to pay less, monthly, for gas utility service than the regular monthly budget amount plus $50 (to amortize the account balance), as prescribed by the BCS decision.

The Commission has said that a payment arrangement prescribed by the BCS is the starting point for determining an appropriate payment arrangement in a formal complaint proceeding involving an appeal from a BCS-prescribed arrangement.
 Moreover, if a complainant has not complied with the payment arrangement prescribed by the BCS and cannot satisfactorily explain the failure to make the prescribed payments, then it is appropriate to order payment of an amount equal to the amount by which total payments made by the complainant are less than the amount needed to be paid for “current service” between the effective date of the BCS decision and the date on which the final order of the Commission is entered (sometimes referred to as the “catch‑up” or deficiency amount).

Under the authority of Claypool v. T.W. Phillips Gas and Oil Co.,
 when a complainant failed to pay utility bills consistent with a BCS-prescribed payment arrangement, from a BCS decision on an informal complaint, and the complainant appealed the BCS decision, the Commission would order, absent certain mitigating circumstances, a deficiency or catch‑up amount equal to the shortfall in payments between the effective date of the BCS decision and, as the policy evolved, the date on which the final order of the Commission was entered. In Stammel v. PG Energy,
 the Commission revisited “the manner in which the Commission has been calculating Claypool ‘catch‑up’ amounts following rulings on appeals from BCS decisions….”

In Stammel, the Commission states that in Claypool (which involved an appeal from a payment arrangement under a BCS decision), “the filing of the formal complaint from the mediation decision of the BCS served to stay the arrearage portion of the payment arrangement pending resolution of the appeal process.”
 The Commission summarizes its revisitation of the Claypool policy as follows:
Since that time [presumably, the time of Claypool], a policy has evolved so that the Commission now effectively waives the stay of the arrearage portion of the payment arrangement by adding any missed arrearage payments to the “catch‑up” amount. Therefore, the Claypool “catch‑up” payment has included both the consumption and the arrearage portions. The Commission has reconsidered this policy and has determined that it is not appropriate to waive the stay provision contained in Section 56.174(c). Therefore, the Claypool “catch‑up” amount shall be limited to the consumption portion of the payment arrangement. Therefore, unless a utility requests and the Commission determines that the automatic stay in Section 56.174(c) should be lifted, the Claypool catch up amount shall be limited to the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.

(Footnote omitted and emphasis added.)

According to Stammel, then, the ordered deficiency payment amount is to be limited to the unpaid consumption portion of the BCS payment arrangement or, apparently the equivalent, “missed payments related to current consumption.” Of course, the unpaid consumption portion of the BCS payment arrangement may be or may not be different from “missed payments related to current consumption.” Current consumption denotes actual usage, while “the unpaid consumption portion of the BCS payment arrangement” may involve either a budget amount (i.e., based on annualized monthly consumption) or the amount due for actual usage. Since Stammel involved budget bills, the Stammel language “current consumption” is construed and deemed to include monthly budget billing.

While the payment arrangement prescribed by the BCS may be only the starting point for determining an appropriate payment arrangement in a related formal complaint proceeding, it will also be the final point unless a complainant shows sufficiently changed circumstances to support a departure from the arrangement.
 It is noteworthy that a complainant in an inability‑to‑pay case is obligated to pay undisputed bills during the time the formal complaint is pending, which, under Stammel, are payments related to current consumption.

The Complainant has not substantially complied with the BCS decision on informal complaint. Between the effective date of the BCS decision (November 24, 2003) and the date of the hearing (May 20, 2004), Plesset should have paid Peoples, according to the BCS decision, $546 ($91x 6 months) for current usage. In fact, during this period Plesset paid Peoples $117.64, leaving a deficiency of $428.36.

Plesset’s financial circumstances have significantly improved since the BCS issued its decision on informal complaint. Following the BCS decision in October 2003, Plesset began receiving monthly Social Security benefits, which increased her monthly household income by $513.00. Under these circumstances, there is no basis for changing the BCS-directed payment arrangement.

As a condition for continued gas service, Plesset will be ordered to make a timely payment to Peoples in the amount equal to the amount she should have paid if she had paid for all current consumption from the effective date of the BCS decision until the date on which the final order of the Commission is entered, plus the BCS‑directed lump-sum.

Based on the foregoing discussion, Plesset’s complaint is denied and dismissed for her failure to carry the burden of proof necessary to sustain the complaint. In addition, the payment terms of the operative BCS decision are adopted, confirmed, and ordered.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding. 66 Pa.C.S. §701 and §1501.
2.
The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought or other appropriate relief. 66 Pa.C.S. §332(a).
3.
There is no evidence to support the conclusion that The Peoples Natural Gas Company, d/b/a Dominion Peoples, violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.
5.
There is no evidence to provide a basis for permitting the Complainant to pay less, monthly, for natural gas utility service than the current budget amount plus a substantial amount to amortize the account balance.
6.
For the purpose of obtaining the relief sought by the complaint, the Complainant failed to satisfy her burden of proving that, financially, she was and is unable to pay, monthly, the regular budget amount ($104 at the time of the hearing) plus $50 to amortize the account balance.
7.
The payment arrangement prescribed in the following order requiring the Complainant to pay a deficiency amount, under the BCS decision, and to make timely monthly payments (i.e., the budget amount plus $50)—consistent with the BCS decision on informal complaint—conforms with the applicable provisions of the Public Utility Code and the regulations and the policy of the Commission.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the complaint captioned Miriam Plesset v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C‑20031595, is sustained only to the extent consistent with the following ordered payment arrangement and is otherwise denied and dismissed with prejudice.

2. That within 15 days after the date on which the order of the Commission is entered, or otherwise becomes final, The Peoples Natural Gas Company, d/b/a Dominion Peoples, must issue a bill to Miriam Plesset in the amount, not to exceed the amount of the balance due on the account, that reflects the amount by which payments on the account have fallen short of paying for current consumption since the effective date of the decision on informal complaint plus $1000.00, as reflected in the payment arrangement prescribed in the decision on informal complaint by the Bureau of Consumer Services, at BCS Case # 1408476.

3. That in order to be assured of continued natural gas utility service from The Peoples Natural Gas Company, d/b/a Dominion Peoples, Miriam Plesset must pay the entire amount of the bill issued to her under ordering paragraph No. 2, above, within 30 days from the date the bill is issued.

4. That beginning with the first billing period after the date on which the order of the Commission is entered, or otherwise becomes final, Miriam Plesset must pay, monthly, to The Peoples Natural Gas Company, d/b/a Dominion Peoples, the regular budget amount (which is subject to routine continual review) plus $50 to amortize any arrearage.

5. That The Peoples Natural Gas Company, d/b/a Dominion Peoples, must not assess any additional late charges or finance charges on the past‑due balance, as long as Miriam Plesset complies with the terms of this Order.

6. That if the Complainant adheres to the payment arrangement prescribed by this Order, until any arrearage is amortized, The Peoples Natural Gas Company, d/b/a Dominion Peoples, must not terminate service except for reasons involving safety or other emergency.

7. That The Peoples Natural Gas Company, d/b/a Dominion Peoples, is authorized to terminate service in compliance with Chapter 56 of Title 52 of the Pennsylvania Code, if Miriam Plesset fails to adhere to the payment schedule prescribed by this Order.
8. That the formal complaint proceeding captioned Miriam Plesset v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C‑20031595, is terminated and the record to be marked “closed.”

Date:  December 3, 2004



___________________________________








James D. Porterfield








Administrative Law Judge
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