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BY THE COMMISSION:

I.
MATTER BEFORE THE COMMISSION


Before the Commission for disposition are the Exceptions filed by ALLTEL Pennsylvania, Inc. (ALLTEL) on May 3, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Debra Paist, issued April 13, 2004, in the above-captioned matter.  Replies to the Exceptions of ALLTEL were received individually from Cellco Partnership d/b/a Verizon Wireless (Verizon Wireless) and Verizon Pennsylvania Inc. (Verizon PA) on May 13, 2004.  


This matter is the Formal Complaint (Complaint) of ALLTEL against Verizon PA, alleging that Verizon PA violated certain obligations for the payment of intercarrier compensation owed to ALLTEL and arising pursuant to the terms of the IntraLATA Toll Originating Responsibility Plan (ITORP), infra.  Verizon Wireless was named an indispensable party to these proceedings by Order of ALJ Paist.

II.
HISTORY OF THE PROCEEDING
A.
Procedural History



The pertinent procedural history, most of which has been adapted from pages 1-3 of the Initial Decision (I.D.), is set forth, below:



On January 22, 2003, ALLTEL filed a Complaint alleging that Verizon PA had a duty under ITORP to pay ALLTEL for local telephone calls which are originated by Verizon Wireless customers and transited through a Verizon PA tandem switch to ALLTEL’s network, where the calls are terminated to ALLTEL’s customers.



On February 13, 2003, Verizon PA filed an Answer which denied owing payment to ALLTEL.  Verizon PA alleged that ALLTEL’s payment dispute was with Verizon Wireless rather than with Verizon PA.  Also, on February 13, 2003, Verizon PA filed a Motion to join Verizon Wireless as an indispensable party whose rights would be affected by the disposition of the Complaint.



On February 25, 2003, ALLTEL filed an Answer opposing Verizon PA’s proposed joinder of Verizon Wireless.  On February 26, 2003, Verizon Wireless filed an Answer and New Matter which generally supported Verizon PA’s allegations in response to ALLTEL’s Complaint.  Verizon Wireless agreed to submit to the jurisdiction of the Commission “for the sole purpose of interpreting [Verizon Wireless’] interconnection agreement with ALLTEL to provide a resolution to this matter.” (VZ Wireless Answer to VZ PA Motion, ¶10 at 3).



On April 14, 2003, ALLTEL filed a Motion to Compel which asked that Verizon PA be directed to immediately pay ALLTEL the sum of money which was the subject of ALLTEL’s Complaint.  Verizon PA filed an Answer in opposition on April 22, 2003.



On April 17, 2003, Verizon Wireless filed a Motion for pro hac vice admission of legal counsel.



On April 22, 2003, ALLTEL, Verizon PA, and Verizon Wireless participated in a Prehearing Conference held before ALJ Paist in Harrisburg.  During the Prehearing Conference, ALJ Paist granted the Motion to join Verizon Wireless as an indispensable party.  The Verizon Wireless Motion for admission of counsel was also granted.  ALJ Paist denied ALLTEL’s Motion to direct payment from Verizon PA pending a ruling on the overall merits of the case.  A 47-page transcript was produced.



By Order dated April 25, 2003, ALJ Paist amended the case caption to include Verizon Wireless as an additional Party-Respondent.  In an April 25, 2003 Omnibus Order, ALJ Paist memorialized the discussions, rulings, and agreements reached during the Prehearing Conference.



On May 19, 2003, Verizon Wireless responded to ALLTEL’s Complaint by filing an Answer with New Matter.  Verizon Wireless also filed a Counterclaim in which it alleged that ALLTEL had not billed Verizon Wireless for terminating Verizon Wireless’ local telecommunications traffic on ALLTEL’s network and that ALLTEL was obligated to pay reciprocal compensation to Verizon Wireless for terminating ALLTEL’s local telecommunications traffic on its network.  On May 30, 2003, ALLTEL filed a Reply to Verizon Wireless’ New Matter.  In addition, ALLTEL filed a Motion to Dismiss, or in the alternative, Reply to Counterclaim.  On June 5, 2003, Verizon Wireless filed an Answer to ALLTEL’s Motion to Dismiss and a Reply to ALLTEL’s Reply to New Matter directed to the Verizon Wireless Counterclaim.



ALLTEL, Verizon PA and Verizon Wireless submitted prefiled testimony and stipulations regarding the authenticity of various documents.  On June 5, 2003, a hearing was conducted before ALJ Paist to allow cross-examination of witnesses’ prefiled testimony and the submission of oral surrebuttal and rejoinder testimony.  ALLTEL’s Motion to Dismiss was discussed at the hearing.  At the hearing, ALJ Paist specifically reserved a ruling on the Motion pending the disposition of ALLTEL’s Complaint because factual and legal issues were raised by the Motion which overlapped those raised by the Complaint.  A 165-page transcript resulted.



ALLTEL, Verizon PA and Verizon Wireless submitted timely Main and Reply Briefs.  The record in the case closed on July 31, 2003, when the Parties’ Reply Briefs were submitted.  (I.D., pp. 1-3).



As noted, ALJ Paist’s Initial Decision was issued May 3, 2004.  The Exceptions and Replies are now before the Commission for disposition.

B.
Proceedings Involving Related Issues


The instant Formal Complaint should be placed in context with two separate proceedings which involve substantially similar issues relating to the application of ITORP on intercarrier compensation between ALLTEL and Verizon Wireless.  Each proceeding will be addressed by separate Orders that we adopt in conjunction with this Formal Complaint.  


The first proceeding disposed of in conjunction with this Formal Complaint is the Petition of . . .  Verizon Wireless For Arbitration . . .   to Establish an Interconnection Agreement With ALLTEL Pennsylvania, Inc.; Docket No. A‑310489F7004, Recommended Decision of ALJ Wayne L. Weismandel, issued March 24, 2004 (Verizon Wireless/ALLTEL Arbitration).  In the Verizon Wireless/ALLTEL Arbitration, we consider the Petition filed by Verizon Wireless in accordance with 
47 U.S.C. § 252 and our Implementation Orders
 for the purpose of establishing an interconnection agreement with ALLTEL.  A major area of dispute in this proceeding is the appropriate compensation for the termination of indirect telecommunications traffic between ALLTEL subscribers and Verizon Wireless subscribers.  “Indirect” refers to the fact that the telecommunications traffic in dispute is not routed through a direct interconnection between the facilities of Verizon Wireless and ALLTEL, but is routed through an indirect arrangement using the tandem switch and transport services of Verizon PA.  The arrangements for the exchange and routing of indirect telecommunications traffic existed prior to the effective date of the federal Telecommunications Act of 1996 (TA96) and was established pursuant to ITORP.  



While the instant Formal Complaint raises substantially similar issues as those which are involved in the Verizon Wireless/ALLTEL Arbitration, the complaint proceeding involves disputed intercarrier compensation due between ALLTEL and Verizon Wireless for the specific time periods from March 23, 2002 to March 17, 2003 (the date Verizon PA stopped remitting payments to ALLTEL which are allegedly due under ITORP); and from March 17, 2003 until June 23, 2003 (the date ALLTEL advises is applicable based on the fact that Verizon Wireless initiated negotiations for an interconnection agreement including the reciprocal compensation for the indirect traffic).  Based on the foregoing, the Commission’s determinations in the Verizon Wireless/ALLTEL Arbitration will govern the intercarrier compensation obligations between ALLTEL and Verizon Wireless from June 23, 2003, forward.


The second proceeding that we consider in conjunction with the instant Formal Complaint is the remand proceeding, directed by our September 24, 2003 Order, in Petition of. . .  Verizon Wireless to Terminate Section 251(f)(1)(B) Rural Exemptions of . . .  Bentleyville Telephone Company, et al., Docket Nos. P-00021995, et al.; Initial Decision Upon Remand of ALJ Wayne L. Weismandel issued June 4, 2004.  These remanded proceedings involve the resolution of legal questions raised by Verizon Wireless’ request to arbitrate interconnection agreements with 21 rural incumbent local exchange carriers (Rural ILECs).
  The following issues, inter alia, are raised in the remand proceedings: (1) whether the TA96 § 252  procedures are applicable for the negotiation of a reciprocal compensation arrangement for indirect traffic being exchanged between Verizon Wireless and the Rural ILECs under ITORP where, pursuant to ITORP, Verizon PA provides third-party transit; (2) whether the Rural ILECs’ TA96 § 251(f)(1) rural exemptions are impacted by the request of Verizon Wireless; and (3) whether the “Eligible Telecommunications Carrier” (ETC) designation under 47 U.S.C. § 214(e) impacts the interconnection request of Verizon Wireless.

III.
DISCUSSION
A.
Introduction



ITORP is a pre-TA96 arrangement which established a settlement process between Verizon PA and Pennsylvania local exchange companies for intrastate intraLATA toll.  See Generic Access Charge Investigation, 69 PUR 4th 69 (1985).  It is a vestige of the AT&T divestiture and Modified Final Judgment (MFJ).  The MFJ has been abrogated by various provisions of TA96.  See, e.g. 47 U.S.C. § 271. 



Under ITORP, each company, either a former Bell Regional Operating Company (RBOC) or an independent, i.e., Independent, applies its toll tariff to calls originated over access lines in that company’s operating area.  The money collected from these calls then becomes that company’s booked intraLATA toll revenue.  The net access charges computed under ITORP are then added to or subtracted from this booked revenue figure.  See In Investigation Regarding the IntraLATA Toll Originating Responsibility Plan, Docket No. I-00870076 (Order entered January 11, 1988).  In an ITORP Investigation Order, infra, the Commission further described the ITORP process as follows:  

. . . each LEC: (1) applies its toll tariff to their customers for origination of intraLATA toll calls in that LEC’s territory and books the money collected from these calls as its intraLATA toll revenues (commonly referred to as “bill and keep”); and (2) applies its access charge tariffs to other LECs for terminating toll calls in their territory, as well as for directory assistance and any other ancillary services provided to the other LECs. Access charges owed between each LEC are then netted under ITORP on a monthly basis and each LEC will either pay out or receive payment as settlement for that month’s terminating access.  
(Order entered December 21, 1994; 1994 Pa. PUC LEXIS 130) (Emphasis added)


Upon the establishment of cellular service in Pennsylvania, and prior to the passage of TA96, wireless and wireline carriers negotiated private agreements for interconnection.  As such, wireless carriers such as Verizon Wireless and the Independents agreed among themselves to use the same trunks used to carry intraLATA toll traffic to carry cellular or wireless traffic that is indirectly exchanged between Commercial Mobile Radio Service (CMRS) providers, i.e. wireless carriers, and the Independents.  Since most independent telephone companies did not have established interconnection points between their networks and the CMRS carriers, the CMRS carriers and the Independents contracted with Verizon PA to provide tandem switching and “transit” services so that calls between the CMRS and wireline customers could be completed.  Thus, Verizon PA and the Independents entered into a Telecommunications Services and Facilities Agreement (TSFA) under ITORP.  The TSFA, while originally entered into for wireline to wireline traffic, based on the prior restrictions of the MFS, was later amended to include an Appendix 2 (Ancillary Services Agreement) that specified the terms, conditions, and compensation for the provision of ancillary services.  These services included transporting and terminating wireless/CMRS traffic.  The TSFA between Verizon PA and each Independent includes an Exhibit G entitled “Provision of Cellular Billing” that specifies the terms, conditions and compensation for the provision of billing to cellular/CMRS carriers by Verizon PA on behalf of each Independent.  


Specifically, under Exhibit G to the TSFA, terminating access charges, as contained in each Independent’s access charge tariff, are billed by Verizon PA to the CMRS carriers.  Verizon PA then remits to the Independent the revenue billed to the CMRS carriers on their behalf.  This process worked well until the passage of TA96.  Under TA96, CMRS carriers are eligible to negotiate new agreements which meet the requirements of TA96 §§ 251 and 252, 47 U.S.C. §§251; 252; Local Competition Order.



In this proceeding, ALLTEL challenges Verizon PA’s decision to cease paying compensation to it for indirect wireless traffic (traffic routed through a Verizon PA tandem central office) according to rates and terms that were established through the ITORP process. 



Since April 2002 (i.e., the billing period from March 23, 2002 to April 22, 2002), ALLTEL has not been paid for its termination of local traffic which originated on Verizon Wireless’ network and was delivered to the ALLTEL network through Verizon PA’s tandem facilities.  Concomitantly, Verizon Wireless has not been paid for its termination of local traffic originated on ALLTEL’s network and delivered through the same Verizon PA tandem facilities to the Verizon Wireless network.  ALLTEL relies upon the provisions of the ITORP mechanism to argue that Verizon PA had a duty to compensate it, based on ALLTEL’s tariffed, switched access charges.  (I.D. at 3-4).


Verizon PA disputes that it has any independent obligation to pay ALLTEL for the termination of indirect wireless traffic pursuant to ITORP.  Verizon PA contends that its responsibility under ITORP is not to act as a guarantor or surety for payment, but to act as a “clearinghouse” for the collection and remission of sums due thereunder.  (VZ PA R.B. at 12).


Verizon Wireless contends that its responsibilities for compensating ALLTEL arise from applicable Federal Communication Commission (FCC) regulations promulgated under the authority of TA96 and also from rights contained in an interconnection agreement to which Verizon Wireless is a successor in interest based on Verizon Wireless’ acquisition of the former 360º Communications.  (VZ Wireless M.B. at 18-26).
B.
ALJ Recommendations 



Resolution of this Complaint involved ALJ Paist’s interpretation of the following two-party contracts which were made a part of the record in this case through the stipulation of the Parties:  (1) a January 1, 1986 ALLTEL‑Verizon PA Telecommunications Services and Facilities Agreement (TSFA) which was amended January 1, 1991 by the addition of Exhibit G to Appendix 2 of the TSFA (Exhibit G).  As noted, the TSFA and its associated Exhibits are often referred to as the ITORP agreement; (2) a September 17, 1997 ALLTEL/360° Communications Company interconnection agreement captioned Landline/CMRS Transport and Termination Agreement (TTA).  The TTA was amended on March 12, 2002 (Amendment 1) by the substitution of “Verizon Wireless” for “360° Communications Company,” and the addition of Verizon Wireless’ federal CMRS licenses as Attachment A to the TTA; and (3) a March 26, 1997 Verizon PA/Verizon Wireless Interconnection Agreement for Broadband Commercial Mobile Radio Service under TA96 §§ 251 and 252.  (I.D. at 4).



The ALJ reached the following conclusions after a thorough review and analysis of the pertinent contracts: 


1.
Verizon PA’s Duty to ALLTEL



ALJ Paist discussed two legal obligations between Verizon PA and ALLTEL.  She discussed the payment duty arising pursuant to the applicable contracts and the billing duty arising there under.  



With regard to Verizon PA’s payment duties to ALLTEL, the ALJ concluded that Exhibit G of the TSFA did not establish an independent duty on the part of Verizon PA to pay ALLTEL for the termination of Verizon Wireless’ traffic.  The ALJ reasoned that Exhibit G explicitly designated Verizon PA’s role as that of a clearinghouse.  Therefore, Verizon PA’s provision of transit service did not convert the traffic which was originated on Verizon Wireless’ network and terminated on ALLTEL’s network from Verizon Wireless’ traffic to Verizon PA’s traffic.  (I.D. at 7).  


Based on the foregoing,   the ALJ concluded that the local traffic that originates on Verizon Wireless’ network and which is routed through a Verizon PA tandem to ALLTEL’s network for termination remains Verizon Wireless’ traffic despite the transit service provided by Verizon PA through its tandem.  (I.D at 6-7).
 


Regarding the billing duties of Verizon PA to ALLTEL, ALJ Paist also concluded that Verizon PA acted in conformity with the applicable contracts when it stopped billing Verizon Wireless for ALLTEL’s termination of local traffic which originated on Verizon Wireless’ network and was routed to ALLTEL’s network through a Verizon PA tandem.  (I.D. at 7). 



In April 2002, Verizon PA stopped billing Verizon Wireless on behalf of ALLTEL for ALLTEL’s termination of Verizon Wireless’ indirect traffic.  Verizon PA acted after it received notice from Verizon Wireless that the CMRS provider had entered into a reciprocal local traffic exchange arrangement with ALLTEL. The notice also advised Verizon PA that this local traffic exchange agreement superseded all prior billing and compensation arrangements for the exchange of local traffic.  (I.D. at 8). This arrangement is the ALLTEL/360o Communications interconnection agreement, as amended on March 12, 2002, to, inter alia, substitute Verizon Wireless for 360o Communications.  Id.  Based on the foregoing, the ALJ concluded that the ALLTEL/360o Communications  interconnection agreement, i.e., ALLTEL/Verizon Wireless, agreement, superseded any prior billing and compensation arrangements for the exchange of indirect local traffic between Verizon Wireless and ALLTEL.  (I.D. at 8, citing VZ Wireless Stmt. 1 at 16-18).


Additionally, ALJ Paist cited Article IV, Paras. 4.5 and 4.2.2 of the same interconnection agreement between ALLTEL and Verizon Wireless to conclude that Verizon PA was excused from acting as ALLTEL’s billing agent for billing access charges to Verizon Wireless under ITORP Exhibit G.  This is so because Paragraph 4.5 provided that ALLTEL and Verizon Wireless shall, depending on their ability to record and distinguish indirect local traffic from other traffic, apply either a “bill and keep” arrangement or reciprocal compensation – not access charges, to the exchange of indirect traffic.  Further, Paragraph 4.2 provided that ALLTEL (not Verizon PA) shall bill Verizon Wireless if Verizon Wireless owes payment to ALLTEL.  Finally, ALJ Paist  referenced the doctrine of “frustration of purpose” to conclude that Verizon PA’s billing duties were legally excused.  (I.D. at 9 citing Haas v. Pittsburgh Nat’l Bank, 495 F.Supp. 815, 819 (W.D.1980)).


2.
Verizon Wireless’ Duty to ALLTEL 


ALJ Paist concluded that resolution of the Complaint necessarily involved a discussion of Verizon Wireless’ obligations to ALLTEL for compensation for indirect local traffic.  (I.D. at 9).



ALJ Paist found that ALLTEL and 360o Communications entered into an interconnection agreement, effective September 17, 1997.  This agreement provided for the exchange of telecommunications traffic exchanged by a direct interconnection of the network facilities of the parties.  (I.D. at 9).  On March 12, 2002, the agreement was amended to include Verizon Wireless as the successor in interest to 360o Communications based on the assignment of the interconnection agreement to Verizon Wireless and the addition of Verizon Wireless’ CMRS licenses.  Id.  Notably, ALJ Paist found as follows:

The additional Wireless CMRS licenses encompassed “the former Bell Atlantic Mobile markets and licenses” which before the March 12 amendment “were billed though ITORP because an interconnection contract had not been negotiated to cover the exchange of this traffic.” (Wireless Statement 1 at 17; Wireless Main Brief at 12-14 and 16).  Thus, as modified by the March 12 amendment, the TTA included local traffic exchanged between Wireless and ALLTEL by indirect network interconnection through the tandem of a third LEC, namely, Verizon (Wireless Statement 1 at 17-18; Wireless Main Brief at 16).  
(I.D. at 9-10; emphasis added).   



By a letter dated April 15, 2002, Verizon Wireless notified Verizon PA to stop billing under Exhibit G of the TSFA because it had been supplanted by the interconnection agreement (i.e., the TTA) which addressed ALLTEL’s termination of local traffic routed through a Verizon PA tandem.  By a copy of its April 15, 2002 letter and an April 15, 2002 e-mail, Verizon Wireless also notified ALLTEL that Exhibit G no longer applied to ALLTEL’s termination of local traffic routed through a Verizon PA tandem.  Based on the foregoing, ALJ Paist concluded that, based on notice and consistent with the terms of the applicable agreements, the ALLTEL/360o Communications interconnection agreement were appropriately rescinded, but continued in effect until March 17, 2003.  This conclusion was based on the fact that an August 27, 2002, letter from ALLTEL to Verizon Wireless purporting to provide notice of ALLTEL’s intent to terminate the agreement did not provide the proper 30 calendar days’ notice as required.  (I.D. at 11).  



Based on the foregoing, the ALJ found that disputed compensation was to be decided for the time periods of March 23, 2002 to March 17, 2003 and March 17, 2003, onward.  See I.D. at 11-19.




a.  Compensation from March 23, 2002 – March 17, 2003 


ALJ Paist concluded that, for the period from March 23, 2002 (the ending date of Verizon PA’s responsibility under Exhibit G to the ITORP arrangement), to March 17, 2003 (the effective termination date of the Verizon Wireless/ALLTEL interconnection agreement), the compensation and billing for indirect traffic exchanged between Verizon Wireless and ALLTEL is controlled by Article IV, Para. 4.5 of the interconnection agreement  This led to her follow-up conclusion that the compensation for the exchange of indirect traffic should be pursuant to “bill-and-keep.”  See 47 C.F.R. § 51.713.  (I.D. at 17).  



b.  Compensation from March 17, 2003, Onward


For the period from March 17, 2003, until the effective date of Commission-approved, arbitrated rates between ALLTEL and Verizon Wireless which will be determined at Docket No. A‑310489F7004, the compensation arrangement between ALLTEL and Verizon Wireless for the transport and termination of indirect local traffic was also directed to be pursuant to “bill-and-keep.”  The ALJ based this decision on the fact that the Verizon Wireless/ALLTEL TTA terminated on March 17, 2003.  She, therefore, analyzed the FCC’s regulation at 47 C.F.R. § 51.75 which governs interim transport and termination pricing in the absence of an existing interconnection agreement.  However, for various reasons, ALJ Paist concluded that interim rates cannot be set pursuant to 47 C.F.R. § 51.75(b)(2) or (b)(3).  Therefore, in accordance with another FCC regulation at 47 C.F.R. § 51.705, which permits a state commission to set an incumbent LEC’s rates for transport and termination based on a bill-and-keep arrangement when no Party has presented evidence to rebut the presumption that the traffic between the two Parties is roughly balanced, the ALJ directed a bill-and-keep arrangement.  This would, as noted, apply for the period from March 17, 2003, until the effective date of Commission-approved arbitration rates.  (I.D. at 17-19); 

3.
Verizon Wireless Counterclaim 


ALJ Paist recommended that ALLTEL’s Motion to dismiss Wireless’ Counterclaim be denied as an impermissible pleading.  The ALJ also recommended that ALLTEL’s Motion to dismiss Wireless’ Counterclaim due to the Commission’s purported lack of jurisdiction to decide the Counterclaim be denied.  (I.D. at 20-22); 


The ALJ further denied Verizon Wireless’ Counterclaim on its merits in light of her determination that the exchange of indirect traffic between Verizon Wireless and ALLTEL was subject to a bill-and-keep arrangement for the applicable periods.   (I.D. at 22).
C.
Exceptions



Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically address herein has been duly considered and should be deemed denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  See Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); also see, generally, Univ. of Pennsylvania v. Pa .PU C, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  The Exceptions filed by ALLTEL are addressed below.
1.
ALLTEL argues that the ALJ erroneously concluded that Verizon PA has no Payment Duties to ALLTEL under the ITORP Exhibit G Agreement.



In its first Exception, ALLTEL argues that the ALJ reached erroneous conclusions on her determinations that Exhibit G did not make Verizon PA independently liable to it for the payment of charges resulting from ALLTEL’s termination of Verizon Wireless’ local traffic and that Verizon PA did not have a duty under Exhibit G to pay ALLTEL for the termination of Verizon Wireless’ traffic which has been routed through Verizon PA’s tandem.  (ALLTEL Exc. at 12).  ALLTEL’s arguments center on the interpretation of Paragraph Nos. 5 and 6 in Section II (Responsibilities of the Parties) of Exhibit G.  Paragraph 5 of Exhibit G states that Verizon PA will:

Bill the Cellular Carrier [Verizon Wireless] in accordance with the provisions of the Interconnection Agreement between Cellular Carrier [Verizon Wireless] and the tandem owning Local Exchange Carrier [Verizon PA] as described in Attachments 1, 2, 3 and 4.

Paragraph 6 of Exhibit G states that Verizon PA will:

Act as a clearing house to prepare and remit to Brookville Telephone Company [now ALLTEL], revenue billed to Cellular Carriers [Verizon Wireless].  Revenue will be shown on a quarterly compensation financial statement containing data on revenues, and the net amount due from all Cellular Carriers [Verizon Wireless] to Brookville Telephone Company [ALLTEL].



ALLTEL takes the position that the interpretation of Paragraph 5 of Exhibit G means that Verizon PA is responsible for billing cellular carriers, including Verizon Wireless, at rates that correspond with ALLTEL’s intrastate terminating access charges.  ALLTEL argues that the interpretation of Paragraph 6 means that Verizon PA agrees to pay ALLTEL for the services ALLTEL performs in terminating wireless traffic on behalf of cellular carriers such as Verizon Wireless.  (Exc. at 12).



ALLTEL also contends that the ALJ erroneously concluded that the “clearing house” function described in Paragraph 6 removed Verizon PA’s payment obligations to ALLTEL.  ALLTEL submits that the ALJ’s conclusion is contrary to the contract’s language, which ALLTEL interprets to mean that Verizon PA is required to “remit” to ALLTEL the revenues it bills (not collects from) to the cellular carriers pursuant to its agreements with those carriers.  The clearinghouse function, according to ALLTEL, is only in connection with Verizon PA’s responsibilities to calculate the revenues owed each ILEC for the termination of intraLATA toll/access traffic and each ILEC’s responsibility for such termination services.  (Exc. at 13-14).  Citing a different definition for “clearing-house” than that used by the ALJ, ALLTEL opines that Verizon PA’s clearinghouse role is directly consistent with the definition in Black’s Law Dictionary (Rev., 4th Ed.) that defines “clearing-house” as “a devise or association usually unincorporated, for adjustment and payment of daily balances between banks in a city.” (Exc. at 14; emphasis by ALLTEL).  As such, ALLTEL contends that the clearinghouse function should not be a basis for the ALJ to conclude that Verizon PA has no independent payment obligation to ALLTEL in connection with Verizon Wireless’ traffic. Such a conclusion, it argues, is directly contrary to Verizon Wireless’ witness Harop’s testimony where the witness admitted that Exhibit G obligates Verizon PA to bill the wireless carrier, collect the money from the wireless carrier and to pay ALLTEL. (Exc. at 14). 
  


In its Replies, Verizon PA argues ALLTEL’s Exceptions, as threshold consideration, are premised on the factually and legally incorrect assertion that the traffic at issue in this case is “ITORP” traffic.  Verizon PA explains that it appears that ALLTEL would confuse the issue in the case by labeling all traffic which is transported to ALLTEL through undifferentiated trunks, as ITORP traffic.  Such trunks, in addition to carrying cellular traffic, also carry local calls and toll calls.  Thus, Verizon PA points out that ALLTEL would urge this Commission to find that, based on the use of these trunks to carry the traffic, that the billing process is mandatory to arrive at the billing responsibility for wireless calls.  (R. Exc. at 2-3).   Verizon PA states that its duties under Exhibit G are: (1) to bill cellular carriers on behalf of LECs, in accordance with the interconnection agreements between Verizon PA and the cellular carriers, and (2) to act as a clearing house to bill and remit to the LECs what the cellular carriers pay. (VZ R.Exc. at 8-9). 
   Verizon PA defines clearing house consistent with the ALJ and interprets its responsibilities thereunder consistent with that view.  Verizon PA states that there is no provision cited by ALLTEL that would create independent liability for Verizon PA to pay ALLTEL for the charges that Exhibit G may require that Verizon PA bill, in the absence of payment from the cellular carrier.  Verizon vigorously argues that it had no continuing responsibility to bill on behalf of ALLTEL once ALLTEL entered into an interconnection agreement with Verizon Wireless and after Verizon Wireless notified Verizon PA of that fact.  (VZ R.Exc. at 8-9).



Disposition



On consideration of the positions of the Parties, we shall adopt the ALJ analysis.  The Exceptions of ALLTEL are, hereby, denied.  We are not persuaded by ALLTEL’s Exceptions that any of the documents relied upon created an independent duty on the part of Verizon PA to act as a surety or guarantor of payments for ALLTEL’s terminating charges.  The compensation mechanism between ALLTEL and Verizon Wireless for such charges was modified and superseded by the express references contained in the interconnection agreement between them.



 In its “Foreword” to its Exceptions, ALLTEL clearly states its position to be that:

 . . . while under Paragraph 5 of the Exhibit G Agreement Verizon PA, as the “tandem owning LEC,” was required to enter into agreements with wireless carriers, these agreements were to provide for billing corresponding to ALLTEL’s terminating intrastate access charges.  Verizon PA was not given unilateral right to depart from this obligation by entering into agreement with wireless carriers based upon some other billing and compensation arrangement. Accordingly, the ALJ’s reliance on the subsequent agreements to determine Verizon PA’s billing and payment obligation for the wireless traffic it terminates to ALLTEL through ITORP is misplaced.

(Exc. at 9; note, emphasis omitted)



ALLTEL’s position must be rejected for several reasons.  Although Exhibit G under the ITORP process did, indeed, obligate Verizon PA to bill the wireless carrier, collect the money from the wireless carrier, and to pay ALLTEL the money collected from the wireless carrier, we conclude that ALLTEL’s argument must fail in light of the fact that those billing obligations of Verizon PA under ITORP were modified by the express terms of an interconnection agreement to which ALLTEL is a party, or are superseded by application of applicable federal law.  As explained on pp. 7-9 of the Initial Decision, the payment obligations for Verizon PA regarding indirect traffic have been superseded by the express terms of the reciprocal compensation provisions in Section 6.1. (Transit Traffic Service) of the interconnection agreement that Verizon Wireless, as successor to 360º Communications Company, entered into with ALLTEL.  See Docket No. A‑310424F0002.
  


Our review of the record indicates that the ALJ’s evaluation and interpretation of Exhibit G under ITORP, Section 6.1.1 of the Verizon PA/Verizon Wireless interconnection agreement and the Landline/CMRS TTA between ALLTEL and Verizon Wireless were accurate.  We agree that the TTA, as amended March 12, 2002, superseded any prior billing and compensation arrangements for the exchange of indirect local traffic between Verizon Wireless and ALLTEL.  Based on the foregoing, Verizon PA acted in conformity with the Verizon PA/Verizon Wireless interconnection agreement by ceasing to bill Verizon Wireless in April 2002, after it received notice that Verizon Wireless had an interconnection agreement with ALLTEL.  Verizon PA also acted in conformity with the applicable agreement when it ceased submitting any payment to ALLTEL, after it received notification of the amended agreement (TTA) by Verizon Wireless.  See I.D. at 8.



In light of the above, we shall adopt the ALJ’s conclusion.
2.
ALLTEL argues that the ALJ erroneously concluded that Verizon PA has no duty to bill Verizon Wireless under the ITORP Exhibit G Agreement.



ALLTEL excepts to the ALJ’s conclusion that Verizon PA  properly stopped billing Verizon Wireless on behalf of ALLTEL.  This billing applied to the termination of indirect local traffic which originated on Verizon Wireless’ network and was routed to ALLTEL’s network through a Verizon PA tandem and terminated on ALLTEL’s network.  (I.D. at 7-9).  ALLTEL states that it was not a Party to the Verizon Wireless/Verizon PA interconnection agreement and that neither that agreement nor the TTA between itself and Verizon Wireless addressed, modified or terminated the ITORP Exhibit G Agreement arrangement either prior to, or after they were executed.  ALLTEL maintains that the terms of Exhibit G, which relate to Verizon PA’s billing responsibility on behalf of ALLTEL remained lawful and binding upon both ALLTEL and Verizon PA.  (ALLTEL Exc. at 10).  



ALLTEL also submits that the ALJ’s conclusions violate fundamental principles of Pennsylvania contract law.  Citing Linnet v. Hitchcock,
 ALLTEL argues that one of the most basic principles of contract law is that parties to a valid contract have the right to enforcement of their agreement.  And, failure by one party to perform in accordance with the contract’s terms confers on the other party a cause of action.  ALLTEL claims that the evidence shows that it executed the ITORP Exhibit G Agreement with Verizon PA on January 26, 1993, effective for service as of 
January 1, 1991.
  No party has challenged the validity of the agreement as executed.  ALLTEL also asserts that the agreement has not been modified or terminated by the Parties, nor has the Commission approved any modification or termination.  As such, ALLTEL contends that the terms of Exhibit G under the ITORP arrangement are clear and that Verizon PA is obligated to bill Verizon Wireless and remit the revenues billed to ALLTEL.  ALLTEL opines that Verizon PA has violated contract law because it breached its responsibilities under Exhibit G and terminated its billing to Verizon Wireless and payments to ALLTEL in violation of the Commission-approved ITORP procedure.  (Exc. at 15-16).



In reply, Verizon PA maintains that it had no obligation to bill Verizon Wireless under Exhibit G after April 2002.  Verizon PA submits that ALLTEL failed to note in its Exceptions that Section 5 of Exhibit G specifically requires Verizon PA to bill the Cellular Carrier “in accordance with the provisions of the Interconnection Agreement between Cellular Carrier and the tandem owning Local Exchange Carrier . . . .”  In Verizon PA’s view, this means that the duty to bill Verizon Wireless for terminating traffic on ALLTEL’s network is now ALLTEL’s responsibility under the terms of the ALLTEL/Wireless PA TTA.  Verizon PA maintains that it performed its duties under Exhibit G in accordance with its express terms at all times, and in particular when it stopped billing Verizon Wireless on behalf of ALLTEL after the Verizon Wireless/ALLTEL TTA became effective.  (VZ R.Exc. at 10-11).



Disposition



In disposing of this Exception, we note that Verizon PA accurately points out in its Replies to ALLTEL’s Exceptions that ALLTEL failed to address the “material qualifier” of Exhibit G.  This language provides that Verizon PA will bill Verizon Wireless “in accordance with the provisions of the Interconnection Agreement between the Cellular Carrier [Verizon Wireless] and the tandem owning Local Exchange Carrier [Verizon PA] . . . .”  (Emphasis added).  Furthermore, Section 6.1.1 of the March 26, 1997 interconnection agreement between Verizon PA and Verizon Wireless states that Verizon Wireless “shall exercise all reasonable efforts to enter into a reciprocal local traffic exchange arrangement . . . with any LEC to which it sends, or from which it receives, Local Traffic that transits [Verizon PA’s] facilities.”  Verizon Wireless notified Verizon PA on April 15, 2002, that it had entered into a reciprocal local traffic exchange arrangement with ALLTEL (i.e., the TTA as amended on March 12, 2002).
   Based on the foregoing, we agree that the ALJ correctly concluded that the ALLTEL/Wireless TTA superseded any prior billing and compensation arrangements for the exchange of indirect local traffic between Verizon Wireless and ALLTEL.  We also agree that Verizon PA acted in conformity with the Verizon PA/Verizon Wireless interconnection agreement by ceasing to bill Verizon Wireless in April of 2002 after receiving Verizon Wireless’ notification of the amended TTA.

We conclude, as did the ALJ, that Verizon PA’s duties under Exhibit G are subject to the provisions of the interconnection agreement between Verizon PA and Verizon Wireless.  Consequently, we find that Verizon PA did not breach its contract obligations under Exhibit G.  Verizon PA properly performed its duties under Exhibit G until such time that Verizon Wireless notified Verizon PA to stop billing on behalf of ALLTEL for the termination of Verizon Wireless’ traffic.  Therefore, consistent with our disposition in Exception #1, above, we shall deny ALLTEL’s Exceptions on this issue and adopt the ALJ’s recommendation.

3.
ALLTEL argues that the ALJ erroneously concluded that the Verizon Wireless/Verizon PA Interconnection Agreement Changed Verizon PA’s Billing Duty Under Verizon PA’s ITORP Agreement with ALLTEL.



As noted in the previous Exception, the ALJ concluded that Verizon PA’s a billing responsibility under Paragraph 5 of Exhibit G ceased after receiving notification from Verizon Wireless of the amended TTA.  (I.D. at 8).



ALLTEL argues that although the Verizon PA/Verizon Wireless Interconnection Agreement required Verizon Wireless to “exercise all reasonable efforts to enter into a reciprocal local traffic exchange agreement” with respect to its wireless traffic transiting Verizon PA’s network for termination by a third-party carrier, Verizon PA was not given direction to modify its Exhibit G Agreement with ALLTEL,  Nor was it given any right to enter into interconnection agreements with wireless carriers establishing billing and compensation arrangements other than those set forth in the Exhibit G Agreement.  (ALLTEL Exc. at 17).



ALLTEL asserts that Verizon PA should have sought Commission approval to modify or terminate the ITORP Exhibit G Agreement so as to provide the opportunity for reciprocal compensation arrangements between the wireless carriers and the independent local exchange telephone companies to be negotiated.  Since Verizon PA failed to obtain Commission approval, ALLTEL maintains that the ALJ’s conclusion constitutes an error of law and that the ITORP Exhibit G remains a lawful and binding agreement which was breached.  (ALLTEL Exc. at 18).



Verizon PA counters that ALLTEL materially misstates the ALJ’s Initial Decision when it argues that the Verizon PA/Verizon Wireless interconnection agreement in conjunction with the TTA “changed” Verizon PA’s billing responsibility.  Verizon PA submits that the ALJ concluded that the TTA actually “superseded” rather than “changed” any prior billing and compensation arrangement for the exchange of indirect local traffic between Verizon Wireless and ALLTEL.
  (VZ R.Exc. at 11).



In response to ALLTEL’s allegation that Verizon PA modified Exhibit G without express Commission approval, Verizon PA again submits that it did not “change” the ITORP process.  The express requirement of Exhibit G were “to bill the cellular carrier in accordance with the provisions of the interconnection agreement between the cellular carrier and the tandem owning local exchange carrier . . ..”  Verizon PA contends that even though it did not alter Exhibit G, ALLTEL’s suggestion that Commission approval would be necessary is untenable because, in Verizon PA’s view, the language of the TSFA, Appendix 2, permits the unilateral modification by Verizon PA.  (VZ Exc. at 12).



Disposition



On consideration of the positions of the Parties, we agree that, consistent with our dispositions in the first two Exceptions, above, Exhibit G and the Verizon PA/Verizon Wireless Interconnection Agreement, together, provide that the billing responsibility of Verizon PA under the Exhibit G was superseded by the Verizon Wireless/ALLTEL TSFA after such time as Verizon Wireless notified Verizon PA that Verizon Wireless and ALLTEL had entered into an agreement that addressed the same traffic between Verizon Wireless and ALLTEL.  This traffic had been historically settled through the ITORP settlement process pursuant to Exhibit G.  


We further note that although this Commission approved the original ITORP process as a means of settlement between Verizon PA and the independent telephone companies for termination of intraLATA toll calls, we take administrative notice that we never asserted our authority to individually approve or reject the interconnection agreements between the ILECs and the CMRS parties’ TSFAs (i.e., Exhibit G) that were entered into by those companies under the ITORP process.  Since ALLTEL and Verizon Wireless entered into those agreements prior to the implementation of TA96, and without express Commission review of the agreements executed, it is difficult to accept ALLTEL’s argument that Verizon PA should have sought Commission approval to modify or terminate Exhibit G.
  In contrast, this Commission has express authority under TA96 to approve interconnection agreements.  47 U.S.C. § 252(e).  The ALLTEL/Verizon Wireless (3600 Communication) TTA was the result of this process.  Therefore, we shall deny ALLTEL’s Exceptions and adopt the ALJ’s recommendation on this issue.

4.
ALLTEL argues that the ALJ erroneously concluded that the 360º/ALLTEL [Verizon Wireless/ALLTEL TTA] Interconnection Agreement Changed Verizon PA’s billing duty under Verizon’s PA’s ITORP Agreement with ALLTEL.



As noted, the ALJ concluded that the Verizon Wireless/ALLTEL TTA  superseded Verizon PA’s obligation under ITORP.  Based on this conclusion, the ALJ determined that (1) Article III, Paragraph 3.12 of the Verizon Wireless/ALLTEL TTA is an integration clause that provides that the TTA supersedes any prior billing and compensation arrangements for the exchange of indirect local traffic between ALLTEL and Verizon Wireless for the period from March 23, 2002 to March 17, 2003; (2) Article IV, Paragraphs 4.5 and 4.2.2. of the TTA excused Verizon PA from continuing to act as ALLTEL’s billing agent under the terms of ITORP Exhibit G.  Citing Hass v. Pittsburgh National Bank,
 the ALJ concluded that “[A] party is discharged from performing a duty under a contract [such as the TSFA and its Exhibit G] . . . where his principal purpose is ‘substantially’ frustrated by the occurrence of a supervening event” such as the ALLTEL-Wireless TTA.  (I.D. at 8-9 and 14-17).



a.
Agency Relationship



In its Exceptions, ALLTEL argues that the Initial Decision incorrectly assumed that Verizon PA was acting as ALLTEL’s billing agent.  ALLTEL argues that the Commission should, instead, conclude that Verizon PA’s responsibilities under Paragraph 5 of Exhibit G does not represent an agency relationship because Exhibit G created a direct obligation on the part of Verizon PA: (1) to bill Verizon Wireless pursuant to an agreement between the two carriers and (2) to pay ALLTEL revenues based upon its access charges.  ALLTEL reasons that since Verizon PA’s payment obligation is not dependent upon Verizon PA first collecting the revenues from Verizon Wireless, no agency relationship exists.  (ALLTEL Exc. at 18-19).



Verizon PA replies that the ALJ was correct that its relationship is clearly analogous to that of a billing agent.  This is because the charges that Verizon PA billed Verizon Wireless on behalf of ALLTEL were owed to ALLTEL by Verizon Wireless and were not Verizon PA’s monies.  Verizon PA asserts that while the ALJ simply stated the obvious in describing Verizon PA’s role as one of a billing agent, the ALJ did not rely on the existence of such a relationship.  Rather, the ALJ relied on the fact that Exhibit G is expressly subject to the terms of the Verizon PA/Verizon Wireless interconnection agreement with regard to billing and collection of the charges.  (VZ-PA R.Exc. At 14).



Disposition


On consideration of the positions of the parties, we agree with Verizon PA’s rationale.  Its role under the applicable agreements was analogous to an agency relationship with ALLTEL for purposes of billing.  However, the lack of a direct obligation for Verizon PA to remit revenues to ALLTEL pursuant to ITORP does not turn on whether or not an agency relationship existed.  While Verizon PA acted in a position similar to that of a billing agent based on the terms of Exhibit G, what is determinative is that the plain language of the agreement states that one of Verizon PA’s duties is to “bill the cellular carrier in accordance with the provisions of the interconnection agreement between the cellular carrier and the tandem owning local exchange carrier . . . ”  Based on the foregoing, the circumstances under which an agent could incur personal liability for obligations of the principal are not present.  This role is consistent with the role of the transit service LEC, whereby the carrier transits telecommunications traffic which neither originates nor terminates on its network.


b.
Contract Law



ALLTEL also argues that it is legally impossible to conclude that the Verizon Wireless/ALLTEL TTA superseded Verizon PA’s billing obligation under Exhibit G because basic contract law would not permit the TTA to change Verizon PA’s obligations to ALLTEL since Verizon PA was not a party to the TTA.  (ALLTEL Exc. at 19).



Verizon PA again argues that Exhibit G clearly requires Verizon PA to bill and collect from Verizon Wireless in accordance with Verizon Wireless’ interconnection agreement with Verizon PA.  Since the Verizon PA/Verizon Wireless interconnection agreement clearly allows Verizon Wireless to enter into separate reciprocal compensation arrangements with other LECs that address the exchange of indirect traffic, Verizon PA opines that once those agreements become effective and upon notification by Verizon Wireless that such reciprocal compensation arrangements have been made, Verizon PA can cease billing at the access rates.  Therefore, Verizon PA submits that when Verizon Wireless presented Verizon PA with the information concerning the Verizon Wireless/ALLTEL TTA which governed the indirect exchange of traffic between ALLTEL and Verizon Wireless, it was relieved of its duty under Exhibit G.  Verizon PA was also prohibited under the terms of its interconnection agreement with Verizon Wireless from billing or seeking to collect termination charges from Verizon Wireless.  (VZ PA R.Exc. at 6).



Disposition


Consistent with our prior dispositions, Verizon PA has the better argument. The pertinent documents, when reviewed together, provide that the billing responsibility of Verizon PA under Exhibit G was superseded upon notification by Verizon Wireless that Verizon Wireless entered into an interconnection agreement with ALLTEL.  That agreement addressed the associated compensation for the direct and indirect exchange of traffic between ALLTEL and Verizon Wireless.  In our view, it is immaterial that Verizon PA was not a party to the TTA.  What is material is that Verizon Wireless was a party to both the TTA between itself and ALLTEL as well as the interconnection agreement with Verizon PA.  The terms of both of those agreements resulted in the TTA superseding Verizon PA’s billing obligation under Exhibit G.  We are of the opinion that the ALJ appropriately cited and interpreted Paragraphs 4.5 and 4.2.2 in Article IV of the TTA.  These permit ALLTEL and Verizon Wireless, depending on their ability to record and distinguish indirect local traffic from other traffic, to apply either a bill-and-keep arrangement or reciprocal compensation arrangement.  Thus, the TTA no longer permits the application of access charges to the exchange of indirect local traffic.  Furthermore, Paragraph 4.2.2 states that “ALLTEL shall render to 360o Communications [Verizon Wireless] a bill for transport and termination services on a current basis.”  As such, we agree with the rationale of the ALJ at 8-9 of the Initial Decision, that the terms of the Verizon Wireless/ALLTEL TTA interconnection agreement essentially replaced the billing obligations of Verizon PA under Exhibit G.  Thus, Verizon PA’s termination of its billing obligations under Exhibit G does not violate the tenets of basic contract law.



c.
“Frustration of Purpose” of Verizon PA’s Obligation Under



Exhibit G



ALLTEL argues that there was no frustration of purpose which would support Verizon PA’s actions.  ALLTEL refers to the ALJ’s citation of Haas v. Pittsburgh National Bank and states that the Verizon Wireless/ALLTEL TTA Interconnection Agreement did not frustrate Verizon PA’s obligation under the Exhibit G Agreement, because, in ALLTEL’s opinion, Verizon PA’s principal purpose under the agreement (i.e., to bill Verizon Wireless and remit revenues to ALLTEL as compensation for traffic transmitting the Verizon PA tandem and terminating on the ALLTEL network) did not change and thus was not frustrated by the TTA.  (ALLTEL Exc. at 19-20).



In its Reply Exceptions, Verizon PA submits that ALLTEL’s argument with regard to “frustration of purpose” wholly ignores the fact that the Verizon Wireless/ALLTEL TTA interconnection agreement requires that ALLTEL bill Verizon Wireless directly for indirectly exchanged traffic. (R. Exc. at 14-15).  


Disposition


We agree with the position of Verizon PA.  As we discussed above, Paragraph 4.2.2 in Article IV of the TTA plainly states that ALLTEL, not Verizon PA, shall bill Verizon Wireless for transport and termination services on a current basis.  As such, the Verizon Wireless/ALLTEL TTA interconnection agreement would have been frustrated if Verizon PA continued to bill and collect on behalf of ALLTEL after such time as Verizon PA was notified of the TTA by Verizon Wireless.  We are of the opinion that the Verizon Wireless/ALLTEL TTA interconnection agreement, ITORP’s Exhibit G, and the Verizon PA/Verizon Wireless interconnection agreement, do not and should not allow for overlap.  Furthermore, if Verizon PA continued with its duties under Exhibit G, a “frustration of purpose” would result.  Based on the foregoing, since any Verizon PA duty to bill and collect under Exhibit G was expressly contingent upon Verizon Wireless notifying Verizon PA of its TTA interconnection agreement with ALLTEL, we conclude that ALLTEL had the contractual duty to bill Verizon Wireless for indirect traffic for the period from March 23, 2002 to March 17, 2003.  Therefore, we shall reject ALLTEL’s argument on this issue.

d.
Application of the TTA With Regard to Direct and Indirect Traffic Compensation



In further support of its argument that the ALJ erroneously concluded that  Verizon PA’s billing duty under Exhibit G was superseded, ALLTEL argues that the TTA between Verizon Wireless and ALLTEL was intended to apply only to those areas in which Verizon Wireless and ALLTEL established a direct interconnection and was not meant to apply to the remaining traffic in areas where direct interconnection was not established.  ALLTEL contends that traffic in areas where direct interconnection was not established should continue to be subject to ITORP.  ALLTEL cites to the Verizon Wireless/ALLTEL TTA sponsored as ALLTEL Exhibit I that shows a “Service Matrix” identifying the services covered by the Agreement and the Point of Interconnection (POI) for those services which was attached as Appendix.  ALLTEL submits that the only POI identified in the Service Matrix for direct interconnection is “Meadville, Pennsylvania.”  ALLTEL further submits that it can categorically state that, as the Parties negotiated the agreement, the direct and indirect reciprocal compensation provisions were intended to apply only to those service territories in which a Service Matrix was completed providing for a direct interconnection.  ALLTEL contends that the contractual provision of Section 4.5, which addresses “Indirect Network Interconnection” was not intended to address indirect traffic being exchanged under ITORP.  (ALLTEL Exc. at 20-21).



Both Verizon PA and Verizon Wireless reply and disagree with ALLTEL’s view that the TTA only applied to those areas in which Verizon Wireless and ALLTEL established a direct interconnection.  Verizon PA and Verizon Wireless both contend that the ALJ correctly determined that Section 4.5 of the TTA specifically states that the compensation provisions of the TTA apply to indirect traffic exchanged between the Parties.  (VZ R.Exc. at 15-16; VZ Wireless R.Exc. at 9).  Furthermore, they contend that ALLTEL failed to mention the integration clause in Section 3.12 of the Verizon Wireless/ALLTEL TTA, which the ALJ properly cited for the proposition that the TTA  supersedes all prior “agreements, negotiations, proposals and representations, whether written or oral, and all contemporaneous oral agreements, negotiations, proposals and representations concerning such subject manner.”  (VZ R.Exc. at 16; VZ Wireless R.Exc. at 9-10).
  Verizon Wireless is of the opinion that ALLTEL’s argument about what the Parties “contemplated” when they negotiated the Wireless/ALLTEL TTA
 is irrelevant in view of the ALJ’s analysis that demonstrates that the contract terms at issue are clearly unambiguous.  Verizon Wireless cites to Murphy v. Duquesne University of the Holy Ghost, which holds that “[o]nly where a contract’s language is ambiguous may extrinsic or parole evidence be considered to determine the intent of the parties.”
  Consequently, Verizon Wireless opines that ALLTEL’s arguments based upon extrinsic evidence of the Parties’ supposed intent must be rejected.  (VZ Wireless R.Exc. at 10).


Disposition


Our review of the TTA leads us to conclude that the ALJ was correct in her analysis and conclusion that the TTA between ALLTEL and Verizon Wireless governs both direct and indirect local telecommunications traffic that is exchanged between the Parties.  Based on our review of the TTA, the POI included in the Service Matrix in Appendix A (which presently just includes Meadville, Pennsylvania) relate only to those areas where the ALLTEL and Verizon Wireless mutually agree to directly interconnect their respective networks.  See Section 4.4.1 of Article IV of the TTA.  On the other hand, Section 4.5 of Article IV governs those areas where ALLTEL and Verizon Wireless agree to indirectly interconnect their networks via Verizon PA’s tandem (or another third-party LEC).  Section 4.5 specifically indicates that “[w]hen the Parties interconnect their networks indirectly, via a third LEC’s tandem, the Parties agree that until the Parties are technically able to record and distinguish such traffic, the mutual exchange of Local Telecommunications Traffic [i.e., bill-and-keep] will be the compensation between the Parties for the transport and termination of this traffic.
  However, when the [P]arties are technically able to record and distinguish traffic, then compensation shall be in accordance with the terms of this Agreement.”  The ALJ correctly noted that compensation “in accordance with the terms of this Agreement” 
refers to reciprocal compensation
 pursuant to Paragraph 4.3.3 of the TTA.  Paragraph 4.3.3 of the TTA cites to Appendix C of the TTA, which contains the agreed-upon traffic ratios (landline to wireless and wireless to landline) and the termination rate that each Party will compensate the other for the transport and termination of local telecommunications traffic.  (I.D. at 11-12).



We also agree with Verizon PA’s and Verizon Wireless’ arguments on this issue.  Based on our review of the interrelationship between Exhibit G and the Verizon Wireless/ALLTEL TTA interconnection agreement, the ALJ properly rejected ALLTEL’s position that the Parties intended indirect traffic to continue to be governed by ITORP Exhibit G.  We are of the opinion that the ALJ appropriately concluded that the integration clause in Section 3.12 of the TTA unambiguously provides that the TTA “constitutes the entire agreement of the Parties pertaining to the subject matter” of the Verizon Wireless/ALLTEL Agreement and “supersedes all prior agreements . . . concerning such subject matter.”  We also agree with the ALJ’s numerous interpretations of the provisions of the TTA and its interrelation with Exhibit G that demonstrates that the TTA addresses compensation for the transport and termination of indirect telecommunications traffic between the Parties.  (I.D. at 14-15).


In light of the above, we shall deny ALLTEL’s Exceptions and sustain the ALJ’s conclusion on this issue.



e.
Course of Conduct/Performance Argument



The ALJ rejected ALLTEL’s argument that the conduct of the Parties in operating under the terms of ITORP Exhibit G during the four and one-half years when the TTA was effective evidenced the clear intent that the TTA was not intended to apply to the indirect local (intraMTA) traffic exchanged.  The ALJ based her rejection of ALLTEL’s arguments on the following two premises, which are based on her analysis of Article III, Paragraph 3.33 of the TTA:
 (1) pursuant to the Verizon Wireless/ALLTEL TTA, any failure of Wireless or its predecessor to insist on its right to the application of the TTA to indirect traffic could not be construed as a waiver of that right, and (2) the evidence of the supposed course of conduct was insufficient to override the TTA’s written terms governing compensation for indirect traffic.  (I.D. at 15-16).



In its Exceptions, ALLTEL is of the opinion that the ALJ erred by treating ALLTEL’s course of conduct argument as an issue of waiver, rather than as an issue of contract interpretation.  ALLTEL maintains its view that the TTA was an agreement concerning only direct traffic exchanged in Meadville, Pennsylvania, and not an agreement concerning indirect traffic received by ALLTEL through Verizon PA tandems under the ITORP process.  (ALLTEL Exc. at 22).  



Verizon Wireless responds that the ALJ appropriately considered the course of performance argument in the context of both issues, first finding no waiver (in light of Article III, Paragraph 3.33 of the TTA) and then finding ALLTEL’s evidence of course of conduct insufficient to prove an interpretation of the TTA contrary to its express written terms.  (VZ Wireless R.Exc. at 11).  



Next ALLTEL argues that almost two years after Verizon Wireless’ acquisition of the 360º Communications properties, Verizon Wireless and ALLTEL executed an Amendment to the 360o Communications/ALLTEL TTA Agreement on March 12, 2002, which added Verizon Wireless’ other properties and licenses in Pennsylvania to the TTA.
  Nevertheless, ALLTEL contends that the ALJ incorrectly concluded that the Amendment gave new meaning to the TTA, and gave Verizon PA the right to terminate its billing and payment obligation under ITORP’s Exhibit G.  (ALLTEL Exc. At 25-26).  ALLTEL complains that Verizon PA cannot unilaterally place a new interpretation on Exhibit G under which it billed both 360º Communications and Verizon Wireless pursuant to Paragraph 5 of the Exhibit G Agreement for almost five years following the execution of the Verizon Wireless/ALLTEL TTA.  (ALLTEL Exc. At 25-26).



Verizon Wireless counters that the ALJ made no conclusion that the March 2002 Amendment “gave new meaning to the Wireless/ALLTEL Agreement.”  Rather, Verizon Wireless opines that the ALJ merely observed that by extending the terms of the TTA to indirect traffic that had previously been subject to ITORP, in the absence of an interconnection agreement, Verizon Wireless was then able to apply the existing reciprocal compensation provisions of the TTA to that traffic.  (VZ Wireless R.Exc. at 14).  Verizon PA replies that there is no evidence in the record that Verizon Wireless knew of the alleged “course of dealing” and that ALLTEL’s argument is irrelevant because it does not consider that neither Verizon Wireless nor its predecessor ever notified Verizon PA of the TTA until 2002.  Verizon PA submits that the triggering event for Verizon PA’s duty to cease billing under Exhibit G was Verizon Wireless’ notification that it had an interconnection agreement.  As such, Verizon PA states that it ceased billing under Exhibit G immediately upon receipt of the notification from Verizon Wireless.  (Verizon R.Exc. at 16-17).  Verizon PA submits that the addition of the other licenses through the TTA Amendment, that requires the indirect exchange of traffic, was one of the supervening events that triggered Verizon Wireless to notify Verizon PA of such an agreement and also triggered Verizon PA’s right to stop billing under Exhibit G.  Verizon PA argues that it was not the fact of the amendment which caused the former process to be superseded.  Rather, the fact that the amendment addressed the exchange of indirect traffic was the operative fact.  (Verizon PA R.Exc. at 17-18).



Disposition


We are not persuaded by ALLTEL’s arguments on this issue.  Based on our review of the record, the ALJ correctly concluded that the TTA did indeed supersede Exhibit G as it applied to indirect traffic exchanged between Verizon Wireless and ALLTEL throughout Pennsylvania from March 23, 2002 to March 17, 2003.  Therefore, we conclude that the ALJ’s analysis, which follows, is an accurate interpretation of our view of the various agreements in question:

. . . Article III, Paragraph 3.33 of the TTA declares that “[t]he failure of either Party to insist upon the performance of any provision of [the TTA], or to exercise any right or privilege granted to it under [the TTA], shall not be construed as a waiver of such provision or any provisions of [the TTA], and the same shall continue in full force and effect.”  Thus, I reject ALLTEL's argument that billing and compensation for ALLTEL's termination of Wireless's indirect local traffic should continue under Exhibit G merely because billing and compensation occurred under Exhibit G from the September 17, 1997 effective date of the TTA until Wireless's April 15, 2002 cessation notification to Verizon.  The significant fact is that Verizon billed for ALLTEL under Exhibit G from September 17, 1997 to April 15, 2002 because Verizon was not informed before April 15, 2002 that Exhibit G had been supplanted by the TTA (Verizon Main Brief at 16-17; Verizon Statement 1 at 8).  Only 34 days after becoming a party to the TTA through the March 12, 2002 amendment of the TTA, Wireless notified both Verizon and ALLTEL that indirect local traffic between Wireless and ALLTEL was controlled by the TTA and not by Exhibit G (Wireless Statement 1 at 15; Wireless Exhibit E; TTA Amendment 1 at 1).  The lack of prior notice to Verizon about the TTA is explained by ALLTEL's admissions (1) that it acquired 360º in July of 1998 which was less than a year after ALLTEL had entered into the TTA with 360º and (2) that it terminated only a small amount of indirect local traffic originated on 360º's network while 360º was a Party to the TTA (ALLTEL Main Brief at 5; ALLTEL Reply Brief at 11; ALLTEL Statement 1R at 9).  Accordingly, a course of conduct regarding the exchange of a negligible amount of indirect local traffic before the March 12, 2002 amendment of the TTA does not override (i.e., waive) the TTA's written provisions on compensation and billing for indirect local traffic exchanged between Wireless and ALLTEL from April of 2002 (i.e., the March 23, 2002 to April 22, 2002 billing period) to March 17, 2003.

(I.D. at 15-16).



In light of the above, we shall deny ALLTEL’s Exception on this issue and sustain the ALJ’s decision.

5.
ALLTEL argues that the ALJ erroneously concluded that resolution of this Complaint proceeding is centered on Verizon Wireless’ obligations to ALLTEL.



ALLTEL takes exception to the ALJ’s conclusion that this Complaint proceeding “necessarily involves a discussion of Verizon Wireless’ obligations to ALLTEL for indirect traffic.”  (I.D. at 9).  ALLTEL opines that that the ALJ failed to understand that this is a Complaint seeking payment from Verizon PA, and not Verizon Wireless, for the termination of wireless traffic under ITORP.  After repeating its arguments as to why Verizon PA must continue its billing and payment obligations under Exhibit G of the ITORP Agreement, ALLTEL asserts that it was Verizon PA and not Verizon Wireless that breached the Exhibit G Agreement.  (ALLTEL Exc. at 28).



Verizon PA replies that upon notification from Verizon Wireless to Verizon PA that Verizon Wireless had an agreement for the indirect exchange of traffic, Verizon PA was required to cease billing for that traffic.  Verizon PA will bill Verizon Wireless only for transit charges for carrying the traffic through the Verizon PA network.  (VZ R.Exc. at 18).



Verizon Wireless agrees with Verizon PA’s Reply.  In addition, it submits that ALLTEL fails to understand, or refuses to acknowledge, that interconnection agreements adopted pursuant to TA96 and the FCC’s rules govern compensation for the transport and termination of that traffic and that federal law prohibits application of ITORP’s access charges to local telecommunications traffic exchanged between LECs and CMRS providers.  (VZ Wireless R.Exc. at 3-4).  Verizon Wireless argues that the TTA governs ALLTEL’s and Verizon Wireless’ claims in this proceeding because (1) federal law requires enforcement of interconnection agreements adopted pursuant to TA96; (2) ITORP’s application of access charges to intraMTA traffic is specifically incompatible with TA96 requirements; and (3) the Verizon Wireless/ALLTEL TTA governs compensation for intraMTA traffic indirectly exchanged between Verizon Wireless and ALLTEL from March 23, 2002 to March 17, 2003.  (Verizon Wireless R.Exc. at 4-8).



Disposition


We are convinced by the record developed in this proceeding that this Complaint cannot be adequately resolved without full consideration of all of the interrelated contracts or agreements that were addressed by the ALJ.  Thus, we are of the opinion that the ALJ acted prudently in joining Verizon Wireless as an additional respondent because it is the terms of the Verizon Wireless/ALLTEL TTA that replaced the terms of Exhibit G and brought the parties into compliance with the requirements of TA96 and federal law.  See Verizon Wireless R. Exc. at 4-8.  Therefore, we shall deny ALLTEL’s Exceptions on this issue and sustain the ALJ’s determination in her Initial Decision.
6.
ALLTEL argues that the ALJ’s conclusion regarding Verizon Wireless’ compensation obligations from March 23, 2002 to March 17, 2003 is in error.



As noted in Exception #4, above, the ALJ concluded that the TTA supersedes Exhibit G and applies to dealings between ALLTEL and Wireless from March 23, 2002 to March 17, 2003.  (I.D. at 15).  The ALJ also concluded that a course of conduct regarding the exchange of indirect local traffic before the March 12, 2002 amendment of the TTA doest not override or waive the TTA’s written provision on compensation and billing for indirect local traffic exchanged between Verizon Wireless and ALLTEL from April of 2002 (i.e., the March 23, 2002 billing period) to March 17, 2003.  (I.D. at 16).  As such, the ALJ determined that compensation and billing for indirect traffic exchanged between Wireless and ALLTEL is controlled by Article IV, Paragraph 4.5 of the TTA which dictates a bill-and-keep arrangement.  (I.D. at 17).



ALLTEL references its arguments from Exception #4, above, as also being applicable to the instant Exception and objection that the ALJ’s conclusion regarding Verizon Wireless’ compensation obligations from March 23, 2002 to March 17, 2003 is in error.  See I.D. at 11-17.


Verizon PA replies that ALLTEL’s Exception #6 is a cumulative exception based upon arguments it raised previously (Exceptions Nos. 4 and 5).  Verizon PA references its responses to those Exceptions and concludes that ALLTEL’s contentions in its Exception #6 are equally without merit and should be denied.  (VZ R.Exc. at 19).



Verizon Wireless’ replies on this Exception were combined with its replies to Exception #4.



Disposition


For the same reasons delineated in our disposition to Exception #4 and #5, we shall deny ALLTEL’s Exception on this issue and sustain the ALJ’s analysis that Article IV, Paragraph 4.5 of the TTA dictates that a bill-and-keep arrangement applies for the period from March 23, 2002 to March 17, 2003.

7.
ALLTEL argues that the ALJ’s conclusion regarding Verizon Wireless’ Compensation obligations from March 17, 2003 onward is in error.



The ALJ determined that a bill-and-keep arrangement constituted the proper compensation mechanism for the transport and termination of indirectly exchanged traffic as an interim arrangement after the TTA terminated on March 17, 2003.  She based her determination upon the FCC regulation at 47 C.F.R § 51.715, which governs interim transport and termination pricing in the absence of an existing interconnection agreement for the indirect traffic exchanged between ALLTEL and Verizon Wireless.  This would apply for the period from March 17, 2003, which is the termination date assigned to the TTA, until the effective date of Commission-approved, arbitrated rates between ALLTEL and Verizon Wireless.  As noted, this is a matter which is currently addressed in a separate proceeding. 


In reaching a determination that the interim rates cannot be set pursuant to 47 C.F.R. §§ 51.715(b)(1), (2) or (3), the ALJ opined that, pursuant to 47 C.F.R. § 51.713, in conjunction with Article IV, Paragraph 4.5 of the now defunct TTA, 

ALLTEL and Wireless had negotiated a bill‑and‑keep arrangement for their exchange of indirect local traffic when they were unable to record and distinguish the indirect local traffic from other traffic carried on their networks.  Thus, the appropriate interim rates under the circumstances would be under a bill-and-keep arrangement.  The ALJ explained her reasoning as follows:

My opinion rests on an analogy to the FCC regulation at 47 C.F.R. §51.705(a)(3) which permits a state commission to set an incumbent LEC’ rates for transport and termination based on a bill‑and‑keep arrangement when the commission is arbitrating an interconnection agreement between an incumbent LEC and another carrier and, as in the case at Docket No. C-20039321, no party has presented evidence to rebut the presumption that “the amount of telecommunica-tions traffic from one network to the other is roughly balanced with the amount of telecommunications traffic flowing in the opposite direction and is expected to remain so.”  47 C.F.R. §51.713(c).  My opinion is bolstered by Article IV, Paragraph 4.5 of the now defunct TTA wherein, as already discussed supra, ALLTEL and Wireless had negotiated a bill‑and‑keep arrangement for their exchange of indirect local traffic when they were unable to record and distinguish the indirect local traffic from other traffic carried on their networks.

(I.D. at 19).



ALLTEL has several objections to the ALJ’s determination on this issue.  First, ALLTEL objects to the ALJ’s selected time period for which bill-and-keep should apply (i.e., from March 17, 2003, until the date that the Commission-approved, arbitrated rates take effect).  ALLTEL is of the opinion that the time period in question should be from March 17, 2003, until June 23, 2003, which is the date that Verizon Wireless submitted its negotiations request for reciprocal compensation to ALLTEL.  (Arbitration Petition at 5; ALLTEL Exc. at 29-30).



Verizon Wireless maintains that the ALJ was correct in her determination that the interim reciprocal compensation rates should apply from March 17, 2003, until the effective date of the new terms of the Verizon Wireless/ALLTEL interconnection agreement arising from the arbitration proceeding.  Verizon Wireless asserts that it is undisputed that it first requested negotiation of a replacement interconnection agreement with ALLTEL on January 14, 2003, more than two months before the Verizon Wireless/ALLTEL Agreement was terminated but that ALLTEL’s unresponsiveness forced it to renew its request for negotiations on June 23, 2003.  (VZ Wireless R.Exc. at 17).


Second, in maintaining that the ITORP Exhibit G Agreement is still applicable, ALLTEL argues that the FCC’s reciprocal compensation rules do not void the terms of the ITORP Exhibit G Agreement.  (ALLTEL Exc. at 30).



Verizon Wireless agrees with the ALJ and is of the opinion that the law and the facts support the imposition of bill-and-keep as interim reciprocal compensations.  (VZ Wireless Exc. at 18-19).


Third, ALLTEL asserts that applying the FCC’s reciprocal compensation rules to the indirect interconnection arrangement under ITORP after March 17, 2003, is directly contrary to Verizon PA’s witness Zakreski, who recognized if the Verizon Wireless/ALLTEL TTA were construed as having replaced Verizon PA’s billing and payment obligations under ITORP, the ITORP billing and payment procedures would have again resumed following notice and termination of the Agreement.  (ALLTEL Exc. at 31).



Fourth, ALLTEL argues that the ALJ erroneously decided an issue that was not properly before her when she concluded that the TA96 § 251(b)(5) reciprocal compensation and FCC rules apply to indirect traffic under ITORP.  ALLTEL contends that this issue was not presented to ALJ Paist for resolution in this proceeding.  Rather, it is presently pending before this Commission in the remanded proceedings involving Rural ILECs.   ALLTEL also avers that ALJ Paist’s decision is contrary to the direction rendered by the Commission in its September 24, 2003 Order in that case.  The Commission directed the preservation of the status quo (i.e., ITORP) pending resolution of that proceeding.  (ALLTEL Exc. at 32).



Verizon Wireless responds that ALLTEL is being disingenuous in its assertion that this issue is being considered in the arbitration proceeding before ALJ Weismandel.  Verizon Wireless notes that ALJ Weismandel in his Recommended Decision held that this issue is being decided in the instant Complaint proceeding
 and that ALLTEL acquiesced in this holding by failing to except to it.  (R.Exc. at 18).


ALLTEL also maintains that the FCC and the courts acknowledged that the application of intrastate access charges to wireless traffic, under arrangements such as ITORP, has not been voided with the enactment of TA96.  ALLTEL cites the FCC’s Local Competition Order- ISP Order 
 in which the FCC acknowledged preserving existing access regimes, which substantially support universal service.  ALLTEL also cites to a Missouri case in which an appeal before the Missouri Public Service Commission held that “[t]he Telecommunications Act of 1996 does not preclude [rural ILECs] from collecting switched access compensation until an interconnection agreement containing reciprocal compensation replaces switched access.
  ALLTEL also argues that the court, in the Missouri case, further held that rural ILECs could not be compelled to enter into indirect interconnections where there was no actual physical connection between the ILECs and the CMRS carriers.  And in such arrangements, there was no “transport” as required under the law for reciprocal compensation.
  (ALLTEL Exc. at 33-34).



Fifth, ALLTEL argues that there is no basis for the ALJ’s bill-and-keep resolution because the instant proceeding is a complaint proceeding and the ALJ’s application of 47 C.F.R § 51.705(a)(3) to support a bill-and-keep scenario applies to arbitration proceedings.  Furthermore, ALLTEL argues that the ALJ erred in assuming that traffic was “roughly balanced,” in light of the fact that evidence presenting in this proceeding shows that the traffic in question is not “roughly balanced.”  ALLTEL refers to Verizon Wireless’ Stmt. 1, Exhibit 1, which shows that Verizon Wireless’ calculation of the ALLTEL and Verizon Wireless terminating minutes from April 2002 to April 2003 were based on a mobile-to-land factor of 65/35.  (ALLTEL Exc. at 35).  In addition, ALLTEL claims that Verizon Wireless’ witness Harrop and his supporting calculations show that it was Verizon Wireless’ position that reciprocal compensation should apply before and after March 17, 2003, using a 65/35 mobile-to-land traffic factor.
  



ALLTEL concludes it argument on this issue by repeating its prior argument that, contrary to the ALJ’s interpretation of the TTA, Section 4.5 was never intended or interpreted by the Parties to apply to the ITORP wireless traffic.  Thus, ALLTEL avers that the ALJ’s bill-and-keep conclusion is misplaced and not justified.  (ALLTEL Exc. at 36).  



Verizon Wireless rejoins that since ALLTEL was not capable of measuring its own traffic, the ALJ’s decision to require bill-and-keep from March 23, 2002 to March 17, 2003 was reasonable.


Disposition



Based on our review of the record on this issue, we agree with Verizon Wireless that this matter is appropriately addressed in the instant Complaint proceeding.  In addressing Issue #13 in the Verizon Wireless/ALLTEL Arbitration,
 ALJ Weismandel stated on p. 23 of his Recommended Decision: “As to Issue No. 13, I find that the issue is properly being decided in another Commission proceeding. . . . Docket Number C‑20039321.”  We also agree with ALJ Weismandel’s finding.


However, we do agree with ALLTEL’s argument in its Exceptions that the interim time period should be limited to the three-month period from March 17, 2003, until June 23, 2003, rather than the ALJ’s recommended interim time period from March 17, 2003, until such time that the an appropriate intercarrier compensation mechanism is achieved in the arbitration proceedings.  We note that the Arbitration Petition on page 4 specifically states that Verizon Wireless made its formal request to negotiate a successor interconnection agreement on June 23, 2003, even though it first gave notice of its intent to negotiate an interconnection agreement with ALLTEL on January 14, 2003.  In light of the above, we conclude that the interim intercarrier compensation rates resulting from this proceeding will be effective from March 17, 2003, until June 23, 2003.  The final intercarrier compensation rates that will result from the arbitration proceedings will cover the period starting after June 23, 2003.


We also agree with ALLTEL that Verizon PA’s responsibilities under the ITORP billing and payment obligations should have resumed following notice and termination of the TTA.  As ALLTEL noted, Verizon PA’s witness Zakreski admitted to this in his direct testimony.  See VZ-PA St. 1 at 9-10.



In light of the fact that the TTA terminated on March 17, 2003, we conclude that Verizon PA must comply with the terms of Exhibit G as they relate to billing and payment obligations, for the period March 17, 2003 to June 23, 2003.  Furthermore, as noted by ALLTEL in its Exceptions, this is also consistent with our September 24, 2003 Order in the remanded proceedings involving other Rural ILECs, in which we directed that the status quo be maintained pending resolution of that proceeding.  Therefore, we shall grant ALLTEL’s Exceptions, only to the extent they are consistent with the above discussion, and modify the ALJ’s determination on this matter.
8.
ALLTEL argues that the ALJ’s denial of any compensation to ALLTEL is not warranted especially with Verizon Wireless having admitted to a net obligation of $266,290.30 through April 2003.



Verizon Wireless argued in its counterclaim that based upon a total of 48,080,193 minutes terminated by ALLTEL from April 2002 to April 2003, Verizon Wireless owed ALLTEL $576,962.32.  Also, based upon a total of 255,889,335 minutes terminated by Verizon Wireless for the same period, ALLTEL owed Verizon Wireless $310,672.02.  Using a 65/35 Mobile-to-Land factor, Verizon Wireless concluded that it owed ALLTEL a net amount of $266,290.30 from April 2002 through April 2003.
  To the extent that Verizon Wireless sought payment of reciprocal compensation from ALLTEL, the ALJ denied Verizon Wireless’ monetary counter claim because she determined that, in accordance with Article IV, Paragraph 4.5 of the TTA, the Parties should apply bill-and-keep on the exchange of traffic between Verizon Wireless and ALLTEL for the period from April 2002 through April 2003.



ALLTEL argues in its Exceptions that the ALJ, without any evidentiary support, rejected Verizon Wireless’s counterclaim on the basis that the traffic is presumed to be roughly balanced.
  ALLTEL asserts that both of the Parties’ positions reflect that a net amount of payment should be made to ALLTEL in light of the fact that ALLTEL construed the Verizon Wireless/ALLTEL TTA to mean that Verizon Wireless owed ALLTEL $1,865,695 under ITORP, while Verizon Wireless admitted that it owed ALLTEL a net amount of $266,290.03.  ALLTEL opines that the ALJ’s bill-and-keep conclusion is inconsistent with fundamental principles of contract law, unsupported by the record evidence and is confiscatory.  (ALLTEL Exc. at 37-38).



Verizon Wireless replies that the ALJ properly denied both Verizon Wireless’ and ALLTEL’s monetary claims for transport and termination of that traffic.  Verizon Wireless submits that the ALJ’s presumption of “roughly balanced” traffic, which was not rebutted, is relevant only to the interim period following termination of the Verizon Wireless/ALLTEL TTA on March 17, 2003.  The application of bill-and-keep to the traffic exchanged during the period from March 22, 2002 until March 17, 2003 is based upon the express terms of the Verizon Wireless/ALLTEL TTA and the fact that the Parties themselves were unable to measure their indirect traffic.
  (VZ Wireless R.Exc. at 21).



Verizon Wireless also disagrees with ALLTEL’s allegation that none of the Parties advocated a bill-and-keep scenario in this proceeding.  Verizon Wireless submits that, in this proceeding, it advocated bill-and-keep as an alternative method of compensation for the transport and termination of indirect traffic where the Parties themselves could not measure indirect traffic.



Disposition


We agree with Verizon Wireless’ response to ALLTEL’s Exceptions on this issue.  The plain language of Section 4.5 of the TTA requires that the Parties apply the “mutual exchange” of traffic as the compensation when the parties cannot measure the indirect traffic exchanged.  Since the Parties were not able to measure the traffic for the purposes of billing and collecting reciprocal compensation pursuant to the rates, terms and conditions of the TTA, neither ALLTEL’s interpretation of Section 4.5 of the TTA, that billing under ITORP must apply, nor Verizon Wireless’ counter claim, that the TTA must be interpreted to require the application of reciprocal compensation between ALLTEL and Verizon Wireless following the March 12, 2002 Amendment, is applicable.  



In light of the above, we are of the opinion that the ALJ correctly determined that the exchange of indirect local traffic between Wireless and ALLTEL was subject to a bill-and-keep arrangement under Article IV, Paragraph 4.5 of the TTA from March 23, 2002 to March 17, 2003,
 and that under federal law, remains subject to a bill-and-keep arrangement during the interim period from the March 17, 2003 termination of the TTA until the effective date of the Commission-approved, arbitrated rates between ALLTEL and Verizon Wireless at Docket No. A-310489F7004.
  We are of the opinion that the ALJ correctly determined that the Parties’ legal obligations are governed by the terms of their contracts and not by their litigation positions.  As such, we shall deny ALLTEL’s Exceptions on this issue and sustain the ALJ’s conclusion.

IV.
CONCLUSION


Pursuant to the above discussion, we shall grant the Exceptions in part and deny them in part and modify the ALJ’s Initial Decision, consistent with this Opinion and Order;  THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by ALLTEL Pennsylvania, Inc. are granted in part, and denied in part, consistent with this Opinion and Order.


2.
That the Initial Decision of Administrative Law Judge Debra Paist is modified consistent with this Opinion and Order.


3.
That the Formal Complaint of ALLTEL Pennsylvania, Inc. at Docket No. C‑20039321 is denied as to both Verizon Pennsylvania Inc. and Cellco Partnership d/b/a Verizon Wireless.



4.
That the counterclaim of Cellco Partnership d/b/a Verizon Wireless against ALLTEL Pennsylvania, Inc. at Docket No. C-20039321 is denied.



5.
That this case be marked closed.

BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)
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