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Sitting as Special Agent
HISTORY OF THE PROCEEDING


On March 30, 2004, Jamila Shareef (Ms. Shareef or Complainant) filed a Formal Complaint against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket No. C-20042719.  The Complaint alleged a need for electricity due to a household member’s medical condition, but also alleged an inability to pay utility bills due to inadequate income.  As relief, Ms. Shareef requested that her monthly payment be lowered, and that she not be required to pay the $701 lump sum required by the Bureau of Consumer Services (BCS) informal decision.


On April 1, 2004, Ms. Shareef filed another Formal Complaint against PECO with the Commission at Docket No. Z-01608051.  This Formal Complaint was an appeal from the same BCS decision involved in the Formal Complaint at Docket No. C-20042719.  In this second Complaint, Ms. Shareef again alleged an inability to pay the BCS-required lump sum of $701 to retain utility service.


PECO filed an Answer to the Formal Complaint at Docket No. C-20042719 on April 28, 2004, which denied the material allegations in the Complaint.  A similar Answer was filed by PECO to the Formal Complaint at Docket No. Z-01608051.  In its Answers, PECO requested that an Interim Order be issued which directed Complainant to make payments required by the BCS.


On May 4, 2004, then Chief Administrative Law Judge (CALJ) Robert A. Christianson issued an Interim Payment Order which directed Complainant to pay her monthly utility bills, on or before the due date, unless otherwise directed by the Administrative Law Judge, until a final Commission Order was issued or until the proceeding was otherwise resolved.



A Telephone Hearing Notice, dated October 20, 2004, notified the parties that an Initial Telephone Hearing at Docket No. C-20042719 was scheduled for Friday, December 3, 2004 at 2:00 p.m.  The Telephone Hearing Notice stated that parties must contact the presiding officer at least seven (7) days before the hearing if the telephone contact number listed in the notice had changed.  This case was assigned to me as special agent, pursuant to 52 Pa. Code §56.174.

On October 27, 2004, I issued a Prehearing Order at Docket No. C-20042719 which advised the parties of the date and time for the hearing, provided applicable procedures regarding submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, and emphasized the Commission policy encouraging settlements.  The Prehearing Order notified the parties that they could lose the case if they failed to appear for the hearing, and reminded the parties of their responsibility to notify the ALJ of any change in the telephone number where they could be contacted for the hearing.
On November 15, 2004, the parties at Docket No. Z-01608051 received notice that the hearing previously scheduled in that case for December 29, 2004, had been rescheduled for Friday, December 3, 2004, at 2 p.m., and that the presiding officer had been changed to Kandace F. Melillo.

Also, on November 15, 2004, I issued an Interim Order Consolidating Proceedings at Docket Nos. C-20042719 and Z-01608051.  Commission regulations at 52 Pa. Code §5.81 authorize presiding officers to consolidate proceedings, with or without motion, where there is a common question of law or fact.  I determined that there were common questions of fact in that the two Formal Complaints were essentially identical.  Where significant evidence in one proceeding goes to the heart of the other proceeding, consolidation is permissible.  Pa. P.U.C. v. Butler Township Water Co., 52 PA PUC 442, 445 (1978).  Furthermore, consolidation of these cases conserved resources and provided for a more orderly record.
In accordance with the October 25, 2004, Prehearing Order, by cover letter dated November 17, 2004, PECO submitted four copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing.  Complainant did not submit any proposed exhibits.  

The Initial Telephone Hearing was held as scheduled on December 3, 2004, at 2 p.m.  No requests for continuances had been received and none were granted.  No change in the telephone contact number was received by me from Complainant.
At the hearing, Lisa A. Lutz, Esquire appeared, via telephone, on behalf of PECO, and presented PECO witness Anthony Costello.  
At this time, I attempted to contact Ms. Shareef at 610-485-8492, which, according to PECO, was the new telephone number for Ms. Shareef, provided to PECO as of May 10, 2004.  I received a phone message that the number had been disconnected.

I then attempted to contact Ms. Shareef at the home phone number listed on her Formal Complaint, which is 610-494-0914, and reached an independent insurance adjustor who had been given that number in August 2004.  Finally, I tried contacting Ms. Shareef at the work number listed in her Formal Complaint, which is 610-499-4418, and reached Aramark Food Services.  Aramark informed me that Ms. Shareef no longer worked there.
After making the three above-described attempts to reach Ms. Shareef, and being unable to reach her, I notified Ms. Lutz that I was going to proceed with the hearing in Complainant’s absence.
I stated for the record that notice of the hearing had been provided to Ms. Shareef, and I described the attempts which I had made to contact her to conduct the hearing.  Commission records did not indicate that any of the Hearing Notices had been returned as undeliverable.
Ms. Lutz, on behalf of PECO, elected to present her witness, Anthony Costello, for the purpose of placing PECO Hearing Exhibits 1, 2, and 3 into the record.  Mr. Costello identified PECO Exhibit No. 1 as the Account Statement for Ms. Shareef.  Mr. Costello updated this exhibit to reflect the issuance of a new bill, with a due date of December 20, 2004.  With this update, the account balance is now $1,916.78.  Ms. Shareef had not made any payments on her bill since February 18, 2003.  The only payment credited to her account since that date was a $338 LIHEAP cash grant, which was received on February 17, 2004.
Mr. Costello identified PECO Exhibit 2, which is the summary of prior broken payment arrangements regarding Ms. Shareef’s account.  PECO Exhibit 2 also indicated that Ms. Shareef’s income is no more than 110% of federal poverty guidelines.

Mr. Costello also identified PECO Exhibit (Ex.) 3, which consisted of two prior BCS decisions regarding Ms. Shareef’s account.  The more recent BCS decision, dated March 18, 2004, is the one from which Ms. Shareef took an appeal.  This informal decision required Ms. Shareef to make a lump sum payment of $701 by April 18, 2004, and also to pay her CAP rate budget amount of $109 per month plus $15 on the arrears, beginning with the May 2004 due date. 

PECO moved for the admission of PECO Exhibits 1, 2, and 3.  These documents were admitted without objection.
At the conclusion of the hearing, Ms. Lutz moved for dismissal of the case for failure to prosecute.  That motion will be granted in the Ordering Paragraphs below.  The record closed at the conclusion of the hearing on December 3, 2004.
FINDINGS OF FACT


1.
On March 30, 2004, and April 1, 2004, Jamila Shareef (Ms. Shareef) filed essentially identical Formal Complaints with the Commission against PECO Energy Company (PECO), alleging an inability to pay electric and gas bills.
2.
By Telephone Hearing Notices dated October 20, 2004, and November 15, 2004, Ms. Shareef was advised that an Initial Telephone Hearing on both Complaints was scheduled for Friday, December 3, 2004, at 2:00 p.m.  In addition, a Prehearing Order, dated October 27, 2004, informed Ms. Shareef that her case could be dismissed if she failed to appear for the hearing and present evidence.  The Prehearing Order required the parties to provide notice of any change in telephone numbers for contact purposes.

3. 
All of these documents were mailed to Ms. Shareef at the address provided on her Complaint forms and none were returned to the Commission by the United States Postal Service as undeliverable.

4.
Ms. Shareef did not appear for the hearing.

5.
Ms. Shareef did not settle or withdraw her Complaints prior to the scheduled hearing or request a continuance.

6.
Ms. Shareef did not provide a telephone number to the presiding officer or any other party where she could be reached for the hearing.

7.
The Bureau of Consumer Services (BCS) had previously determined, in an informal decision dated March 18, 2004, that Ms. Shareef must pay a lump sum CAP catch-up amount of $701 by April 18, 2004, and pay her monthly CAP rate budget amount plus $15 towards the arrears, beginning with the PECO bill due in May 2004.  PECO Ex. 3, p. 1.

8.
Ms. Shareef has made no payments on her PECO bill since February 18, 2003.  PECO Ex. 1.  Ms. Shareef’s current balance, including the bill that was recently issued and is due on December 20, 2004, is $1,916.78.  PECO Ex. 1. 
DISCUSSION


In her Formal Complaints, Ms. Shareef alleged an inability to pay her electric and gas utility bills.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. §332(a).  By failing to participate in the hearing, Ms. Shareef was, clearly, unable to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

Two telephone hearing notices concerning the December 3, 2004, hearing, and a Prehearing Order were mailed to Ms. Shareef at the address listed on her Complaint.  These documents were not returned to the Commission by the post office.  Therefore, Ms. Shareef is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  The hearing notices and Prehearing Order also notified the parties of their responsibility to contact the ALJ if their telephone contact number had changed.  The ALJ received no change in Complainant’s number, and the number that had been given to PECO by Complainant was disconnected at the time of the hearing.  Ms. Shareef’s failure to appear is unexcused.

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  By her unexcused failure to appear, Ms. Shareef waived the opportunity to participate in the hearing and her case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.
PECO elected to place into evidence the BCS informal decision, dated March 18, 2004.  As Ms. Shareef’s Formal Complaints will be dismissed for failure to prosecute, the BCS informal decision becomes the operative decision of the Commission, in accordance with Cardelli v. PECO Energy Company, Docket No. C-20039211, Opinion and Order entered September 13, 2004.

Accordingly, as provided in Claypool
, Stammel
, and Robinson
, PECO will be directed to bill the Complainant for the missed lump sum payment as well as the missed consumption payments resulting from non-compliance with BCS decision dated March 18, 2004, within fifteen days of entry of the Final Commission Order.  The Complainant must pay this bill within thirty days of issuance.  Complainant must also pay her monthly CAP rate budget amount plus $15 towards her overdue account balance, until the arrearage is extinguished.
Ms. Shareef’s monthly CAP budget amount was $94, according to PECO Ex. 1.  The total consumption charge due under the BCS decision for the seven billed months (May to November) between the BCS decision and the December 3, 2004, hearing was therefore $658 ($94 x 7 = $658).  No payments have been credited to this account since the BCS decision.  PECO Ex. 1.  Thus, the required catch up amount is $1359 ($658 consumption charge + $701 lump sum = $1359). 
Since Ms. Shareef did not satisfy her burden of proof, her Complaints are dismissed.  To retain service, Ms. Shareef must pay her catch up amount of $1359 within thirty (30) days of issuance of the bill, and pay, on or before the billing due date, her monthly CAP rate budget bill plus $15 per month towards her overdue account balance.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of the proceeding.  66 Pa. C.S. §§501, 701, 1501.



2.
As the Complainant, Ms. Shareef had the burden of proof and failed to carry that burden.  66 Pa. C.S. §332(a).



3.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).


4.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).


5.
The Bureau of Consumer Services (BCS) decision, if placed into evidence, becomes the operative decision of the Commission, where failure to prosecute results in dismissal of the case.  Cardelli v. PECO Energy Company, Docket No. C-20039211, Opinion and Order entered September 13, 2004; Newkirk v. The Peoples Natural Gas Company, Docket No. C-20029060, Opinion and Order entered October 24, 2003.



6.
A complainant is required to make payments according to the informal BCS decision while he/she appeals the BCS plan.  If payments are not received according to the BCS plan without a significant change in circumstances, the customer is required to make a catch up payment for the consumption amount plus any lump sum.  Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C-20027994, Opinion and Order entered May 21, 2003; Robinson v. PPL Electric Utilities Corporation, Docket No. C-20039171, Opinion and Order entered November 14, 2003.

ORDER
THEREFORE, 

IT IS ORDERED:

1.
That the motion of PECO Energy Company to dismiss the Complaints of Jamila Shareef at Docket Nos. C-20042719 and Z-01608051 is granted.
2.
That the Formal Complaints filed by Jamila Shareef against PECO Energy Company at Docket Nos. C-20042719 and Z-01608051 are dismissed with prejudice for failure to prosecute.

3.
That within fifteen (15) days of the entry of the Final Commission Order, PECO Energy Company shall issue a bill to Jamila Shareef, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision dated March 18, 2004 at BCS Case No. 1608051.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994.  

4.
That the bill issued in accordance with Ordering Paragraph No. 3 shall be paid by Jamila Shareef within thirty (30) days of issuance of the bill.

5.
That Complainant shall pay monthly to Respondent, PECO Energy Company, an amount equal to her CAP rate budget bill plus $15 per month towards the overdue account balance.

6.
That so long as Complainant complies with the payment schedule stated in this order, Respondent shall not suspend or terminate service except for valid safety or emergency reasons or assess late payment or finance charges against her account.

7.
That, if Complainant does not keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Dated:
December 9, 2004



_____________________________








Kandace F. Melillo








Administrative Law Judge
� See also, Newkirk v. The Peoples Natural Gas Company, Docket No. C-20029060, Opinion and Order entered October 24, 2003 (holding that BCS decision and payment arrangement became operative decision of the Commission where failure to prosecute resulted in dismissal of case).


� Claypool v. T.W. Phillips Gas & Oil Company (Claypool), 1995 Pa. PUC LEXIS 160.


� Charles Stammel v. PG Energy (Stammel), Docket No. C-20027994, Opinion and Order entered May 21, 2003. 


� Robinson v. PPL Electric Utilities Corporation (Robinson), Docket No. C-20039171, Opinion and Order entered November 14, 2003.
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