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:
INITIAL DECISION

Before

Amanda N. Rumsey

Special Agent

HISTORY OF THE PROCEEDING
On March 23, 2004, Athena F. Carter (Complainant) filed a Formal Complaint against PECO Energy Company (Respondent) essentially alleging an inability to pay.  The Complaint is an appeal from a prior informal determination of the Bureau of Consumer Services (BCS).  On April 28, 2004, Respondent filed an answer denying the material allegations of the Complaint.

By Telephone Hearing Notice, dated August 5, 2004, the parties were notified that an Initial Telephone Hearing was scheduled for Friday, November 19, 2004 at 2:00 p.m.  This case was assigned to me pursuant to 52 Pa. Code §56.174.

I issued a Prehearing Order on August 20, 2004, advising the parties of applicable procedures regarding submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  

In accordance with the provisions of the Prehearing Order, by cover letter dated November 8, 2004, the Respondent submitted three copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing. 
The hearing was held, as scheduled.  Complainant appeared pro se and testified on her own behalf.  Complainant provided a number of documents to support her testimony; however, the information contained on these documents was outdated and was not relevant to the instant hearing.  None of these documents was admitted into evidence.  Lisa A. Lutz, Esq. appeared on behalf of Respondent, presented the testimony of one witness, Louis DuBois, and introduced three exhibits, which were admitted into the record.  The record closed at the conclusion of the hearing.  
FINDINGS OF FACT
1. Complainant is a residential electric customer of Respondent and takes service at 1104 Vermont Lane, Downingtown, Pennsylvania. Complainant’s 12-year old son lives with her.  Complainant’s husband is very ill and resides full-time in a hospice facility.
2. Complainant rents a two-story home with three bedrooms, a kitchen and a living/dining room.  The home has electric baseboard heat.  
3. In addition to heating, Complainant uses electricity for lighting, cooking and to power the following electrical appliances: refrigerator, chest freezer, microwave, dishwasher, four TV’s, DVD player, VCR, mini-stereo system, computer (not used), ceiling fan, three window unit air conditioners and a security/medical alert system.
4. Complainant is not employed.  She and her son receive SSI in the amount of $186 each per month.  She also receives her husband’s SSD benefits in the amount of $745 per month.  


5.
Complainant receives food stamps but the amount varies monthly.  On average, she receives $87.50 per month in food stamps.  Complainant receives additional items from a local food pantry.  


6.
Complainant’s husband’s medical expenses are paid by the state.  She does not incur any additional monthly expense for his hospice care.



7.
Complainant’s regular, reoccurring monthly household expenses
 (excluding electric) include:

Reasonable Includable Expenses:


Rent





$580.00

Food (in addition to food stamps)

$  75.00

Telephone




$  25.00



Water





$  60.00




Sewer





$  80.00




Trash 





$  30.00




Renter’s Insurance



$  40.00









Total: $890.00



Other Claimed Expenses




Additional Telephone



$  25.00



Life Insurance




$  20.00




Cell Phone




$  15.00



Clothing




$100.00



Cable TV




$  60.00




Storage Facility 



$  50.00




Security System



$  40.00









Total:
$310.00





Total Monthly Expenses:
$1200.00
8.
Complainant’s regular monthly household income includes:



SSI


 


$186.00



SSI (son)




$186.00 



SSD (husband)



$745.00








Total:  $1117.000
9.
Complainant participates in Respondent’s CAP rate program.  Through this program, she receives a 25% discount on the first 500 kWh of electricity used per month.  

10.
On February 20, 2004, the Commission’s Bureau of Consumer Services (BCS) issued an informal decision at Case No. 1458378 directing the Complainant to pay a lump sum of $1000 by March 23, 2004, and then pay, beginning with the April 2004 billing due date, her monthly budget bills plus $15.  
11.
Since the BCS decision was issued, no customer payments have been made on this account.  Two LIHEAP assistance grants totaling $401 were applied to this account.
12.
As of the hearing date, Complainant’s account balance with Respondent was $2980.66.  
DISCUSSION
In her Formal Complaint, Complainant alleged an inability to pay her electric bills.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof. 66 Pa. C.S. §332(a).

To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.

A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637(1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100(1982), Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No. Z-8712758.

Since payment plans established by the Commission are financed by other utility customers, the Commission permits the consideration of only reasonable household expenses when setting up such a plan.  Any expenses deemed, by the Commission, to be unreasonable must be disallowed.  Brown v. PECO Energy Company, Opinion and Order entered January 27, 1995 at Docket No. Z-00236726; Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No. Z-8712758; Downey v. Duquesne Light Company, Opinion and Order, entered September 16, 1997, at Docket No. C-00968410.  Only necessary living expenses, such as rent/mortgage payments, food, utilities and telephone expenses (up to $25 per month) are considered reasonable.  Young v. PECO Energy Co., Opinion and Order entered February 14, 1996 at Docket No. C-00956790.  Complainant has two phone lines and pays $50 per month for basic service on both lines.  The $25 per month spent on service for the second phone line must be disallowed.  Additionally, the pre-paid cell phone expense is excluded from consideration.  While Complainant’s security system and storage facility provide her with services that she values, these expenses are not necessary or essential living expenses and they must be disallowed.  
Complainant has no transportation expenses.  She is provided with transportation to medical appointments free of charge and she and her son either get rides with family/friends or walk wherever they need to go.  However, Complainant incurs several expenses, which are considered unreasonable by the Commission for the purpose of determining a customer’s ability to pay.  Accordingly, the following expenses are excluded: cable television, clothing and life insurance premiums.  See: Dozier v. Duquesne Light Company, Opinion and Order entered March 18, 1997 at Docket No. Z‑00307921; Kruetzer v. Duquesne Light Company, Opinion and Order entered January 5, 1998 at Docket No. C‑00968873; Cassulli and Holland v. The Peoples Natural Gas Company, Opinion and Order entered August 26, 1997 at Docket No. C‑00968351. 

Complainant has reasonable monthly household expenses totaling $890 and a monthly household income of $1117.  Her monthly household income exceeds her reasonable household expenses by $227.  This amount is sufficient to permit Complainant to meet her monthly payment obligation to Respondent.  
A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch up payment.  A catch up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994; Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104; Kinlaw v. PECO Energy Co., Opinion and Order entered December 22, 2003 at Docket No. C-20039530.  However, this payment may be mitigated or waived if the customer is able to show that there has been a significant change in his/her financial situation since the informal BCS decision was issued.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z‑00248730, Cassulli and Holland v. The Peoples Natural Gas Company, Opinion and Order entered August 26, 1997 at Docket No. C-00968351.  Complainant did not present any evidence demonstrating a change in financial circumstances sufficient to waive or mitigate the catch up payment.  
An informal BCS decision was issued in this case on February 20, 2004, directing the Complainant to pay a lump sum of $1000 by March 23, 2004, and then pay, beginning with the April 2004 billing due date, her monthly budget bills plus $15 per month towards her overdue balance.  Since this decision was issued, no customer payments were received but two LIHEAP assistance grants totaling $401 were credited to Complainant’s account.  
A customer may be permitted to pay less than current bills when the customer has made a good faith effort to pay, cannot pay off the arrearage in one lump sum, and the facts demonstrate that a positive change in the consumer’s financial circumstances will occur within the foreseeable future.  Baum v. Duquesne Light Co., 56 Pa. PUC 742 (1983).  Complainant has a poor payment history and there is no indication that her financial situation will improve in the foreseeable future.  Complainant did not present any evidence demonstrating the existence of any circumstances under which the catch up payment could be waived or that payment of less than current bills is appropriate. See: Kea v. People Natural Gas Co., 60 Pa. PUC 215 (1987); Baum v. Duquesne Light Company, 56 Pa. PUC 742 (1983). 
As of the date of the hearing, the catch up amount owed to Respondent was $1917 and was calculated as follows:  $1000 (BCS lump sum) + $736 ($186BB X 4 (4/04 – 7/04)) + $582 ($194BB X 3 (8/04-10/04)) = $2318 - $401 (credits) = $1917.  
Within fifteen (15) days of entry of the Final Commission Order Respondent shall issue a bill to Complainant in an amount equal to all amounts owed for consumption but not paid since the BCS Decision.  Complainant shall pay this amount within ninety (90) days
 of issue and pay her monthly budget bills plus $15 per month.  See: Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104.   
Complainant must begin making regular monthly payments to Respondent or face the threat of service termination.
Complainant failed to sustain her burden of proof and her Complaint is denied.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant had the burden of proof and failed to sustain that burden.  66 Pa. C.S. §332(a).

3.
Utility customers are responsible for paying for the service provided to them.  52 Pa. Code §56.2.

4.
Respondent has not violated any provision of the Public Utility Code, Commission Regulation or any Commission Order.

5.
A complainant is required to make payments according to the previous informal Bureau of Consumer Services (BCS) decision while he/she appeals the BCS plan.  If the complainant does not pay according to the BCS plan without some very good reason, the customer is required to make a catch-up payment.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995 at Docket No. Z-00248730; Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Formal Complaint filed by Athena F. Carter against PECO Energy Company at Docket No. Z-01458378 is hereby denied.

2.
That within fifteen (15) days of entry of the Final Commission Order, PECO Energy Company shall issue a bill to Athena F. Carter, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the informal BCS decision issued February 20, 2004.  This bill shall be calculated in accordance with the Commission's Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994 and Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104.



3.
That Athena F. Carter shall pay to PECO Energy Company an amount equal to the bill issued pursuant to Ordering Paragraph 2, within ninety (90) days of issuance and pay, on or before the monthly billing due date, her budget bills (as from time to time recalculated based upon usage and applicable rates) plus $15 per month towards her overdue account balance.

4.
That as long as Athena F. Carter keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against her account.

5.
That if Athena F. Carter does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Dated: December 16, 2004



______________________








Amanda Rumsey








Special Agent
� Amounts listed are rounded to the closest dollar amount.


� Complainant is a level 1 income customer.
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