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HISTORY OF THE PROCEEDINGS



This decision upon remand dismisses with prejudice a formal complaint which Ricardo D’Amico filed against AT&T Communications of Pennsylvania, LLC (AT&T) on May 23, 2003.  After receiving a two-week extension of the due date to file an answer, AT&T filed an answer and motion to dismiss on July 24, 2003.  Mr. D’Amico did not file an answer to AT&T’s motion to dismiss.  On December 18, 2003, AT&T’s motion was assigned to me for a ruling.  


The Initial Decision dated December 29, 2003, dismissed Mr. D’Amico’s complaint, ruling that the Commission lacks jurisdiction to regulate rates for calls made from a point in Pennsylvania to a point in another country, i.e. international calls.  On January 27, 2004, Mr. D’Amico filed Exceptions to the Initial Decision and on March 4, 2004, AT&T filed Replies to the Exceptions.  Mr. D’Amico’s Exceptions state that the main point of his complaint is not the international calls over which the Commission lacks jurisdiction.  Rather, he alleges that the substance of his complaint concerns AT&T deceiving him by giving him the understanding that he was signed up for telephone plans he asked for.  Mr. D’Amico states that he was told that everything was done per his request and was given a confirmation number, only to find out later that AT&T does not use confirmation numbers.



By Order entered November 19, 2004, the Commission granted Mr. D’Amico’s Exceptions and remanded the proceeding to the Office of Administrative Law Judge for such further proceedings as may be necessary, the proceeding to culminate in an Initial Decision Upon Remand.



By Notice dated November 29, 2004, the matter was scheduled for an Initial Telephonic Hearing on Remand for December 8, 2004.  Mr. D’Amico did not appear.  My telephone calls to the number listed on his complaint, and on the Notice, and to the work number listed on his complaint, have been disconnected with no further information available.  AT&T had no other information to use to contact Mr. D’Amico, so the hearing proceeded without him.  Mark Stewart, Esquire, counsel for AT&T, moved to dismiss the complaint with prejudice for Mr. D’Amico’s failure to appear and present evidence to meet his burden of proof.  The record, which consists of a transcription of my remarks and Mr. Stewart’s motion, closed upon conclusion of the hearing.  AT&T did not file briefs.  This decision upon remand is written before receipt of the transcript.
DISCUSSION



Administrative agencies, such as the Commission, are required to provide due process to parties appearing before them.  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.  Schneider v. PA. P.U.C., 479 A.2d 10, 15 (Pa. Cmwlth. 1984)



The present complaint proceeding was initiated by Mr. D’Amico.  As the party seeking an affirmative response from this Commission, he has the burden of showing by a preponderance of the competent evidence that AT&T has in some fashion violated provisions of the Public Utility Code, the regulations of this Commission or any orders, laws, or regulation this Commission has authority to enforce.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  Mr. D’Amico can not expect the process to go forward without his active and willing participation in the process.  He has been provided with the opportunity to participate.  The hearing Notice contained directions to Mr. D’Amico to provide a telephone number where he could be reached for the hearing.  The Notice was sent to Mr. D’Amico by first class mail and was not returned, so it is presumed that he received the Notice and was aware of the date and time of the hearing.  His failure to provide a telephone number where he could be reached for the initial hearing upon remand warrants the dismissal of his complaint with prejudice, meaning that Mr. D’Amico cannot raise the same issues raised here in another Commission proceeding.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to this proceeding.



2.
Mr. D’Amico’s complaint should be dismissed with prejudice for his failure to appear and prosecute his complaint. 
ORDER



THEREFORE,



IT IS ORDERED:



That the complaint of Ricardo D’Amico against AT&T Communications of Pennsylvania, LLC at Docket No. C-20030354, is dismissed with prejudice, for the failure of Mr. D’Amico to appear and prosecute his complaint.

Dated:  December 8, 2004


















Larry Gesoff









Administrative Law Judge
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