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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by Mitch’s Auto Service Center, Inc. (Complainant) on December 6, 2004, relative to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen issued on November 17, 2004.  On December 17, 2004, PECO Energy Company (PECO) filed Reply Exceptions.  
History of the Proceeding



On December 22, 2003, the Complainant filed a Complaint with the Commission against PECO.  In the Complaint, the Complainant essentially alleged that PECO billed it on estimated usage, that the estimated usage was much higher than the actual usage, and that PECO did not produce any evidence that the Complainant’s meter had been tampered with.  The Complainant’s owner asked that the Commission direct PECO to set aside the estimated balance of $15,719.23.



On January 13, 2004, PECO filed an Answer to the Complaint in which it admitted that it based its billing of the Complainant on estimated usage, and that it did so because the Complainant’s meter was found to have been tampered with.  



At the hearing, held on August 9, 2004, the Complainant was represented by counsel and presented the testimony of one witness, Mitch Hartka.  The Complainant also introduced four exhibits which were admitted into the record.  PECO, represented by counsel, presented the testimony of two witnesses, Harry Christian and Anthony Costello, and introduced five exhibits which were admitted into the record.  The record was closed on August 9, 2004.



In his Initial Decision, issued on November 17, 2004, the ALJ recom- mended that the Complaint be dismissed and that PECO be authorized to backbill the Complainant for estimated unmetered usage for a four year period from the date the inaccurate billing was discovered at the Complainant’s location.  (I.D. at 7).  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted.




               Discussion


In his Initial Decision, ALJ Nguyen reached twelve Findings of Fact (I. D. at 2-4) and also drew five Conclusions of Law (I.D. at 6-7).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Penn- sylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pa. v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  



In its Exception No. 1, the Complainant objects to the ALJ’s Finding of Fact No. 4, found on page 3 of the Initial Decision, which is as follows: 
4.
On February 13, 2003, when Revenue Protection Technician, Christian, found evidence of meter tampering, he removed the Complainant’s meter, replaced it with a new one and sent the old meter in a crate to the Respondent’s meter shop in Berwyn, Chester County, to be immediately tested.  The test showed that the efficiency of the old meter was 84.65 which means the meter was not registering at all (N.T. 55-57, 72, 73; PECO Exhibit 1).  [Emphasis added].
Specifically, the Complainant avers that the ALJ’s assertion that the efficiency test of the old meter reflected that it was not registering at all is erroneous and contrary to the evidence of record.  (Exc. at 1-2).


On review of this Exception, we find it to be meritorious.  On February 13, 2003, as a result of the discovery of meter tampering, the meter was removed and tested, and found to be operating at 84.65 efficiency.  (Tr. at 57).  The testimony is therefore clear that while the meter was operating at less than 100%, it was registering a portion of the amount of electricity which the Complainant was consuming.  Accordingly, for the above reasons, the Complainant’s Exception No. 1 is granted.


The Complainant’s Exceptions Nos. 2-5 will be considered jointly, since they are interrelated.  In those Exceptions, the Complainant objects to the ALJ’s conclusion that PECO may backbill the Complainant for the estimated unmetered usage resulting from the meter tampering at the property.  (Exc. at 2-6).


On review of the Complainant’s Exception Nos. 2-5, we find that they are not meritorious.  We note initially that Mr. Harry Christian, a PECO Revenue Protection Technician, testified that on February 13, 2003, he discovered evidence of meter tampering at the Complainant’s location.  (Tr. at 50-54).  After the discovery of the meter tampering, PECO reviewed the Complainant’s account and pattern of usage.   The 
usage from January 1999 until the alleged meter tampering was discovered in February, 2003, revealed an abnormal pattern of usage for a commercial customer.  (Tr. at 80-84).  


Specifically, in 1999, the Complainant’s daily average pattern of usage varied from the low 60’s to high 80’s kWhs.  Beginning in February 2000, however, the daily average pattern of usage dropped down into the 40’s kWhs, 30’s kWhs, and even as low as 13.5 kWh.  (PECO Exh. 2).  This low pattern of usage continued until the first meter change on February 27, 2002.  The first bill after this meter change shows a daily average usage of 97.8 kWhs.  (Tr. at 83; PECO Exh. 2).  The next bill in March 2002, however, shows that the daily average usage dropped dramatically to 14.6 kWhs and remained at a low level until the January 31, 2003, and February 13, 2003, meter changes.  (Tr. at 83).  After the meter was changed on February 13, 2003, the average daily use at the Complainant’s property increased, and has remained consistently higher than the previous usage pattern of 30’s kWhs and 40’s kWhs.  In fact, the Complainant’s average at the time of the hearing was 100.4 kWh.  (PECO Exh. 2).


As a result of the tampering, the Complainant’s meter did not register all the usage at his location and, therefore, the Complainant was underbilled for a significant period of time.  It is well settled Commission precedent that if a customer is underbilled, a utility is authorized to backbill the customer.  In the case of Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990), meter tampering was discovered at the ratepayer’s location, and Duquesne Light Company was subsequently authorized to bill the ratepayer for its unmetered usage.  In that case, as in the instant case, there was no finding of culpability on the part of the customer and, therefore, the time period for backbilling of the unmetered service was limited to four years.  


Specifically, in Angie’s Bar, we stated the following on the issue of make-up billing generally:

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of under billings…Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability, and as such, Duquesne, in this proceeding, is permitted to backbill the Complainant for estimated unmetered usage for the period of April 10, 1982 to May 28, 1986.  [Emphasis added].
72 Pa. PUC 217.
Therefore, based on the record herein, the appropriate period for backbilling for the Complainant’s account is four years.
  (PECO R. Exc. at 5; Tr. at 80).  Accordingly, for the above reasons, the Complainant’s Exception Nos. 2-5 are denied.






Conclusion



We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions filed thereto.  Based upon our review of the record evidence, we conclude that the Complainant’s Exceptions are meritorious, in part, and therefore they will be granted, in part, and denied, in part.  The ALJ’s Initial Decision will be modified consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Mitch’s Auto Service Center, Inc., to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are hereby granted, in part, and denied, in part.  



2.
That the Initial Decision of the Administrative Law Judge is modified consistent with this Opinion and Order. 



3.
That the Complaint of Mitch’s Auto Service Center, Inc., against PECO Energy Company, at Docket No. C-20032235, is dismissed.



4.
That PECO Energy Company is authorized to backbill the Complainant for estimated unmetered usage for a four-year period from the date the inaccurate billing was discovered at the Complainant’s location at 7136 Wissinoming Street, Philadelphia, PA.



5.
That the record at Docket No. C-20032235 is marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 3, 2005
ORDER ENTERED:  February 4, 2005




	�	Based on the “four-year rule” PECO rebilled the Complainant’s account for the period between March 9, 1999 and February 13, 2003, based on the daily average use between February 13, 2003 and March 7, 2003, which was 109.2 kWh.  This account was then debited $13,499.05 and $944.93 sales tax.  Later, the Complainant’s account was credited with $1,859.15.  At the time of the hearing, the Complainant owed PECO $13,865.45.  (Tr. at 79, 80, 86; PECO Exh. 2 and 3; I.D. at 4).   
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