BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Dana Lowery





:







:
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:
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:

PECO Energy Company



:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On April 15, 2004, Dana Lowery (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) alleging an inability to pay her electric bills.  This case is an appeal from a Bureau of Consumer Services (BCS) decision on Complainant’s informal complaint.  On May 10, 2004, Respondent filed an answer denying the material allegations in the Complaint.

By Hearing Notice dated October 18, 2004, the parties were notified that a hearing in this case was scheduled for November 17, 2004.  A Prehearing Order that advised the parties of applicable procedural rules was also issued.  This case was assigned to me pursuant to 52 Pa. Code §56.174.  
The hearing was held as scheduled.  Complainant appeared pro se and testified.  Anthony Kanagy, Esq. appeared on behalf of Respondent, presented the testimony of  Renee Tarpley (a regulatory assessor for Respondent), and introduced three exhibits, which were admitted into evidence.  The hearing transcript consists of twenty-four pages.
FINDINGS OF FACT
1.
Complainant is a residential electric customer of Respondent who takes service at 6008 North Hutchinson Street, Philadelphia, PA 19141.
2.
Complainant’s household includes herself and her grandson, age 9. (Tr. 7).
3.
Complainant resides in a five room house.
4.
Complainant uses electricity for cooking, heating, lighting and refrigeration.
5.
Complainant is employed as a physical therapist aide at the Chestnut Hill Hospital.  (Tr. 9-10). 


6.
Complainant’s regular, reoccurring monthly household expenses
 (excluding electricity) include:




Food:


$100






Rent:


$    600




Telephone:

$     25



Gas:


$     25




Water:


$     20




Auto Loan:

$   400



Gasoline:

$     60




Auto Repairs:

$     10




Auto Insurance:
$   180




Life Insurance:
$     25




Medical Insurance:
$     40




Dental:


$     15




Prescriptions:

$     20



Citibank Visa:

$     68




Fleet Visa:

$     70



Total:


$1,633
(Tr. 10 -12).


7.
Complainant receives $1,320 a month from her employment at Chestnut Hill Hospital. (Tr. 9).  


8.
Complainant sometimes works weekends taking care of children.  She receives $50 every other weekend when she does that. (Tr. 9 - 10).


9.
On March 2, 2004, the Commission’s Bureau of Consumer Services (BCS) issued a decision at Case No. 1343162 that required Complainant beginning April 2004, to pay her CAP Rate budget bills of $204 plus $15.00 toward her arrearage.  (PECO Ex. 3).
10.
Complainant did not comply with the BCS decision.

11.
Complainant, as a CAP Rate customer, receives a 50% discount on her first 500 kwh of electric usage each month.  (Tr. 17).
12.
As of the hearing, Complainant’s average monthly bill was $138 and her calculated budget bill was $162. (Tr. 17-18).
13.
As of the hearing, Complainant’s account balance with Respondent was $5,032.39. (Tr. 15).
DISCUSSION
In her Complaint, Complainant alleged an inability to pay  her utility bills.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof. 66 Pa. C.S. §332(a).

To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



In the present case, Complainant testified that she cannot afford to make payments in accordance with the BCS decision on her informal complaint.  BCS determined that Complainant should pay to Respondent beginning April 2004 pay her CAP Rate budget amount (at the time $204) plus $15 toward her arrearage.  Complainant testified at the hearing on her formal complaint that she can afford to pay $150 a month toward her electric bills.  (Tr. 5-6).  


As of the hearing, Complainant had an outstanding balance with Respondent of $5,032.39.  Respondent’s witness, Ms. Tarpley, testified that Complainant accrued the balance over approximately 4 1/2 years by not paying her bills as rendered. (Tr. 15).  Evidence of record shows that Complainant has not paid her electric bills every month, and when she has, she paid less than the amount requested.  (PECO Ex. 1).  Complainant last made payment on her electric bill on October 11, 2004, in the amount of $85 although the amount requested on the bill due October 18, 2004, was $372.  (Tr. 17; PECO Ex. 1 at 2).  I also note that Complainant has not complied with the BCS decision.  Based on testimony provided by Complainant, her reoccurring monthly expenses ($1,633) exceed her monthly household income ($1,320) by $313.  However, when $538 of monthly expenses ($400 car loan payments + $138 credit card payments) deemed unreasonable and disallowable by the Commission under prior case law, are removed from the equation, Complainant is left with expenses totaling $1, 095 ($1,633 - $538) and a resulting net expendable income of $225 ($1, 320 - $1,095).  See, Whyel v. Duquesne Light Co., C-00967899 (April 7, 1997); Lazorcak v. Duquesne Light Co., Z-00288641 (August 12, 1966).  And when the $100 a month that Complainant makes periodically from a child care job is added, Complainant’s net expendable income grows to $325 ($225 + $100).  Complainant would then have more than enough to pay the special budget amount of $219 (regular budget amount of $204 + $15 toward her arrearage) each month pursuant to the BCS decision.  Ms. Tarpley testified that Complainant, as a CAP Rate customer, receives a 50% discount on her first 500 kwh of electricity usage each month.  She also testified that Respondent last reviewed Complainant’s financial condition in August 2003.  (Tr. 21).  She opined that based on the financial information provided by Complainant at the hearing (two person household with an average monthly income of $1,400), she would not qualify for any greater assistance from Respondent, but rather may qualify for a reduction in the assistance she presently receives.  (Tr. 21).  Given Complainant’s poor payment history, adjusted net expendable income and CAP Rate discounted service, I find no legal basis to deviate from the BCS decision.
A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  A catch up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104; Kinlaw v. PECO Energy Co., Opinion and Order entered December 22, 2003 at Docket No. C-20039530.  However, this payment may be mitigated or waived if the customer is able to show that there has been a significant change in his/her financial situation since the informal BCS decision was issued.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z-00248730, Cassulli and Holland v. The Peoples Natural Gas Company, Opinion and Order entered August 26, 1997 at Docket No. C-00968351.  There is no evidence of  record of a significant change in Complainant’s financial circumstances that would justify waiving or mitigating a catch up payment.  
Ms. Tarpley testified that from March to November 2004, Respondent billed Complainant $1,744 for consumption.  (Tr. 17-19).  During that time Complainant made $460 in payments, according to Ms. Tarpley.  (Tr. 17-19).  The catch up payment as of the hearing is therefore $1,284 ($1,744 - $460).  (Tr. 17-19).
Therefore, within fifteen (15) days of entry of the final Commission order Respondent shall issue a bill to Complainant in an amount equal to all amounts owed for consumption but not paid since the BCS Decision.  Complainant shall pay this amount within thirty (30) days of issuance. Complainant is also required beginning with the next billing period subsequent to the Commission’s final order in this proceeding, to pay current budget bills plus $15 toward her account balance and continue making such monthly payments until the arrearage is liquidated.  See: Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.  
As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate his service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant had the burden of proof.

3.
Complainant failed to meet her burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Dana Lowery against PECO Energy Company at Docket No. Z-01343162 is dismissed.

2.
That within fifteen (15) days of entry of the final Commission order, PECO Energy Company shall issue a bill to Dana Lowery, in an amount equal to the sum of all amounts owed for consumption billed but not paid, as required by the Bureau of Consumer Services (BCS) decision issued March 2, 2004, at BCS Case No. 1343162.  This bill shall be calculated in accordance with the Commission's Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994 and Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.



3.
That Dana Lowery shall pay to PECO Energy Company an amount equal to the bill issued pursuant to Ordering Paragraph 2, within thirty (30) days of issuance.


4.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Dana Lowery shall pay to PECO Energy Company her current budget bills plus $15.00 each month and continue making such monthly payments until her arrearage is liquidated.
5.
That as long as Dana Lowery keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against the account.

5.
That if Dana Lowery does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.








_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
December 10, 2004
	� 	Amounts listed are average amounts.
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