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Before

Angela T. Jones
Administrative Law Judge

HISTORY OF THE PROCEEDING

On May 28, 2004, Ms. Lynn Arentz Bowers (“Complainant”) filed a formal Complaint against Columbia Gas of Pennsylvania, Inc. (“Columbia” or “Respondent” or “Company”) requesting a payment arrangement.  Ms. Arentz Bowers stated that she was looking for full-time employment and could not pay the monthly amount decided in the informal decision of the Pennsylvania Public Utility Commission’s (“PUC” or “Commission”) Bureau of Consumer Services (“BCS”).
On July 12, 2004, Columbia filed an Answer to the formal Complaint affirmatively stating that the informal BCS decision at Case No. 1642483 rendered on April 21, 2004, ordered the Complainant to pay her regular monthly budget bills of $90.00, plus $70.00 towards her outstanding balance.  The Company further stated that the Complainant’s request for a lower monthly payment amount would not satisfy her current usage or promptly settle the outstanding balance due.  Columbia averred that as of the date of the informal BCS decision, the account balance was $1,502.20 and the amount owed as of the date of the Answer was $1,575.74.  The Company requested that a telephonic hearing be scheduled and that the Commission affirm the informal BCS decision.  

Also on July 12, 2004, the Company requested that an Interim Order be issued removing any stay of payment arrangements in an informal BCS decision while the BCS informal decision is appealed pursuant to Commission regulations.  52 Pa. Code § 56.174(3).  By Interim Order dated July 15, 2004, Chief Administrative Law Judge (“ALJ”) Veronica Smith directed Ms. Arentz Bowers to pay her monthly gas bills, on or before the billing due date, unless otherwise directed by the ALJ, until a final Commission Order is issued or until the proceeding is otherwise resolved.  
This case was assigned to me pursuant to 52 Pa. Code § 56.174.  An Initial Telephonic Hearing Notice dated September 3, 2004, was sent to the parties stating a scheduled telephonic hearing for Wednesday, October 20, 2004 at 10:00 a.m.  
A Prehearing Order was issued on September 21, 2004, advising the parties of the date and time of the scheduled hearing, and that the case could be dismissed if they failed to appear for the hearing and failed to obtain a continuance.  The Prehearing Order also reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.  Furthermore, the Prehearing Order stated that a request for a change of the scheduled hearing date must be in writing no later than five (5) days prior to the hearing and sent to the presiding ALJ and all parties of record.
By letter received on October 15, 2004, Ms. Arentz Bowers informed me that she was not available to participate in the October 20, 2004, telephonic hearing scheduled because she started a new job and could not ask for time off or conduct the hearing while at work.  By letter dated, October 20, 2004, I acknowledged the request and considered it as a request to continue the proceeding.  I stated that I would grant the request for continuance and requested that Ms. Arentz Bowers send to me in writing her time preference for a rescheduled hearing no later than close of business October 29, 2004.  I also stated that if no written correspondence was received from Ms. Arentz Bowers, the matter would be rescheduled for hearing without her input.  This letter was sent to the record address of Ms. Arentz Bowers at 133 McAllister Street, Hanover, Pennsylvania 17331.  To date, I have not received a written correspondence pertaining to rescheduling the hearing or any other matter concerning this proceeding from Ms. Arentz Bowers.

A Telephone Hearing Notice dated November 3, 2004, was sent to the parties stating an initial telephonic hearing was scheduled on Monday, December 13, 2004, at 10 a.m.  

In accordance with the Prehearing Order, by cover letter dated December 9, 2004, Columbia submitted three (3) copies of two (2) proposed exhibits for possible use at the Initial Telephonic Hearing.  
The Initial Telephonic Hearing convened as scheduled on December 13, 2004.  Ms. Shelley V. Sodomsky Segal, Esquire appeared, via telephone, on behalf of Columbia accompanied by a Company witness, Ms. Leesa Swartz.  I attempted to contact Ms. Arentz Bowers at (717) 637-6262, the home phone number listed on the Complaint.  The phone was answered by a recording requesting that I leave a message.  I left a message confirming that a hearing was scheduled for Ms. Arentz Bowers’ Complaint at the PUC and that I would call again to convene the hearing in approximately ten (10) minutes.  Ms. Arentz Bowers did not provide a work number on the Complaint for contact.  I informed Ms. Segal and Ms. Swartz of my difficulty in contacting Ms. Arentz Bowers.  Ms. Swartz stated that the only contact number in the Company’s records was that phone number listed on the Complaint.  The Company did not have a work phone number.  
At about 10:11 a.m. I again called Ms. Arentz Bowers at her home telephone number and received a prompt to leave a message.  I stated that I was ALJ Angela Jones calling to begin her scheduled telephonic hearing.  I also stated that I would proceed with the scheduled hearing without her present and that she may contact the Commission at the number provided in the hearing notice if she wishes to provide a reasonable excuse for her unavailability.  Columbia then proceeded on the record.
Testimony was given by Ms. Swartz regarding the payment history of Ms. Arentz Bowers for the last two (2) years.  The Company introduced one (1) exhibit identified as Columbia Exhibit 1, which was admitted into the record.  The Company also referenced the informal BCS decision as the current payment arrangement that is being appealed.  I requested that the Company submit the informal BCS decision as a late filed exhibit.
On December 15, 2004, I issued an Interim Order stating that I received the late-filed Exhibit marked Columbia Exhibit 2 which was the record of the informal BCS decision at Case No. 1642483.  The Interim Order admitted the Columbia Exhibit 2 into evidence and closed the record on December 15, 2004.  No briefs were filed.  This matter is ripe for a decision.

FINDINGS OF FACT

1. On May 28, 2004, Ms. Arentz Bowers filed a formal Complaint with the Commission requesting a payment arrangement and alleging an inability to pay her Columbia bills.

2. At the time the Complaint was filed, Ms. Arentz Bowers was a Columbia residential gas customer at 133 McAllister Street, Hanover, Pennsylvania 17331.

3. By Hearing Notice dated November 3, 2004, Ms. Arentz Bowers and Columbia were advised that an Initial Telephonic Hearing on her Complaint was scheduled for Monday, December 13, 2004.  

4. This Hearing Notice was mailed to Ms. Arentz Bowers at the address provided on her Complaint form and was not returned to the Commission by the United States Postal Service as undeliverable.

5. Ms. Arentz Bowers responded to a previous Hearing Notice dated September 3, 2004 to request what was interpreted as a continuance for a hearing scheduled for Wednesday, October 20, 2004.  This September 2004 Hearing Notice was mailed to the address Ms. Arentz Bowers provided in her Complaint.
6. Ms. Arentz Bowers did not settle or withdraw her Complaint prior to the scheduled hearing date or obtain a continuance.

7. The scheduled December 13, 2004, telephonic hearing on Ms. Arentz Bowers’ formal Complaint at Docket No. C-20043085 was held in Complainant’s absence.  Columbia was represented by counsel and supported one witness during the proceeding.

8. Ms. Arentz Bowers has consumed residential gas service from Columbia over the last twenty-four months at 133 McAllister Street, Hanover, Pennsylvania.  Columbia Exhibit 1.

9. Columbia has sent monthly bills to Ms. Lynn A. Arentz at 133 McAllister Street, Hanover, Pennsylvania for her gas service.  Columbia Exhibit 1. 

10. Columbia witness, Ms. Swartz, testified that Columbia sent bills to Ms. Arentz Bowers through the ordinary course of business and did not receive any return receipt or undeliverable bills returned. 

11. The Columbia witness testified that Ms. Arentz Bowers made only two (2) payments for her gas service in 2004; a payment of $100 on November 5, 2004, and a payment of $100 on December 6, 2004.  The November 5, 2004 payment was found insufficient of funds.

12. The Columbia witness testified that the current balance on Ms. Arentz Bowers’ account for gas service is $1,759.72.

13. Columbia witness, Ms. Swartz, testified that an informal BCS decision was issued at Case No. 1642483 on April 21, 2004, requiring Ms. Arentz Bowers to make monthly budget payments of $90 plus $70 monthly towards her overdue balance and to start the payment arrangement on June 10, 2004.  Columbia Exhibit 2.

14. The Columbia witness testified that the catch-up amount for Ms. Arentz Bowers would be as follows:  $90 monthly budget and $70 towards overdue balance payment from June to December, 2004 ($160 x 7) – December 6, 2004 payment ($100) = $1,120 - $100 = $1,020. 
DISCUSSION

In her formal Complaint, Ms. Arentz Bowers alleged an inability to pay her utility bills under the payment arrangement directed by the informal BCS decision.  Ms. Arentz Bowers is requesting that the payment arrangement in the informal BCS decision be amended by lesser payment amounts.  As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa. C.S. § 332(a).  By failing to participate in the hearing, Ms. Arentz Bowers did not meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  A Hearing Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).
Not one of the following documents was returned to the Commission by the post office as undeliverable: (1) two Telephonic Hearing Notices, (2) the Prehearing Order, and (3) my Commission letter dated October 20, 2004. 
  Therefore, Ms. Arentz Bowers is deemed to have properly received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  

I further note that Columbia put forth evidence demonstrating that they sent monthly bills since January 2003, to the Complainant’s record address.  Ms. Arentz Bowers made payments in February, May and June of 2003, as well as November
 and December of 2004.  Columbia Exhibit 1.  The record demonstrates that no bills for Ms. Arentz Bowers’ account were returned to Columbia as undeliverable.  Therefore, Ms. Arentz Bowers received notice of this proceeding at the same address that she received her bills.  

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  

By her unexcused failure to appear Ms. Arentz Bowers waived the opportunity to participate in the hearing.  52 Pa. Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  

A written informal BCS decision at Case No. 1642483 was issued on April 21, 2004.  Columbia Exhibit 2.  The informal BCS decision directed the Complainant to pay monthly budget bills of $90 and pay $70 monthly toward her overdue balance.  The BCS decision stated that the terms were to begin as of the June 2004 due date.  

A public utility is entitled to full payment for service provided to customers and all customers have an obligation to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637(1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100(1982), Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No. Z-8712758.  

A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, they are required to make a catch-up payment.  A catch-up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Charles Stammel v. PG Energy, Opinion and Order entered May 21, 2003, at Docket No. C‑20027994; Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003, at Docket No. Z-01215104.  However, this payment may be mitigated or waived if the customer is able to show that there has been a significant change in his/her financial situation since the informal BCS decision was issued.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z‑00248730, Cassulli and Howard v. The Peoples Natural Gas Company, Opinion and Order entered August 26, 1997, at Docket No. C-00968351.



Since the informal BCS decision was issued, there has been a credit on September 20, 2004, as an adjustment to Ms. Arentz Bowers’ account of $14.03 and two payments of $100 made on November 5, 2004 and December 6, 2004, respectively.  However, the November payment was returned insufficient funds and not enough time had elapsed prior to the hearing to determine whether the December payment was solvent.  Considering the payment history of Ms. Arentz Bowers, she has not complied with the BCS decision.

The record does not support that Ms. Arentz Bowers’ financial situation has changed since the BCS informal decision was issued; therefore, a catch-up amount is due and owing.  Ms. Arentz Bowers’ budget billing from June through December, 2004 was (7 x $90.00) = $630.00.  Ms. Arentz Bowers’ account is credited with the following payments: (1) $14.03 on September 20, 2004, (2) $100.00 on November 5, 2004, and (3) $100.00 on December 6, 2004; however, the November 5, 2004 payment was returned as insufficient funds.  The Columbia witness testified that as of the hearing date, the catch-up amount, based upon budget billing, is $1,020.00.
  I disagree.  I find the calculation of the catch-up amount for missed payments since the informal BCS decision for consumption of gas service owed by Ms. Arentz Bowers to be: ($630) – ($14.03 + $100.00 (attributed to the December 6, 2004 payment only)) = $515.97.  
Within fifteen (15) days of entry of the Final Commission Order Columbia shall issue a bill to Ms. Arentz Bowers in an amount equal to all amounts owed for consumption (not including amounts owed toward the arrearage) but not paid since the BCS informal decision.  The bill shall be calculated using budget billing and shall include any unpaid portion of the BCS ordered lump sum.  Ms. Arentz Bowers shall be directed to pay this amount within thirty (30) days of issue thereof and then pay her monthly budget bills plus $70 per month toward her overdue account balance.  See Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.
2. As the Complainant, Ms. Arentz Bowers had the burden of proof and failed to carry that burden. 66 Pa. C.S. § 332(a).
3. Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.

4.
A complainant is required to make payments according to the previous informal BCS decision while he/she appeals the BCS plan.  If the complainant does not pay according to the BCS plan without some very good reason, the customer is required to make a catch-up payment.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995 at Docket No. Z-00248730; Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994.

ORDER

THEREFORE,
IT IS ORDERED:
1.
That the formal Complaint filed by Lynn Arentz Bowers against Columbia Gas of Pennsylvania, Inc. at Docket No. C-20043085 is hereby denied.

2.
That within fifteen (15) days of the entry of the Final Commission Order, Columbia Gas of Pennsylvania, Inc. shall issue a bill to Lynn Arentz Bowers in an amount equal to the sum of all amounts owed for consumption but not paid, including any unpaid portion of the lump sum, as required by the informal BCS decision closed by BCS on April 21, 2004 at BCS Case No. 1642483.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003, at Docket No. C‑20027994 and Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003, at Docket No. Z‑01215104.

3.
That Lynn Arentz Bowers shall pay to Columbia Gas of Pennsylvania, Inc. by certified check or money order, an amount equal to the bill issued pursuant to Ordering Paragraph 2 within thirty (30) days of issue thereof and pay, on or before the monthly billing due date, her budget bills plus $70 per month towards her overdue account balance.

4.
As long as Lynn Arentz Bowers keeps the payment schedule stated in this order, Columbia Gas of Pennsylvania, Inc. shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against her account.
5.
If Lynn Arentz Bowers does not keep the payment schedule stated in this order, Columbia Gas of Pennsylvania, Inc. is authorized to suspend or terminate her utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Dated: December 17, 2004
_________________________






Angela T. Jones






Administrative Law Judge
� 	I note that Ms. Arentz Bowers’ correspondence dated October 15, 2004, implies that she received the first Telephonic Hearing Notice for the hearing scheduled October 20, 2004, and possibly the Prehearing Order as well because the continuance letter was received in compliance with the directions pursuant to Prehearing Order ¶ 14, dated September 21, 2004.  All of these written documents were sent to the address Ms. Arentz Bowers provided in her formal Complaint. 


� 	The November 2004 payment was returned as insufficient funds.  At the time of the hearing the Company stated that the December payment was made on December 6, 2004.  The Company advised that not enough time had elapsed to ascertain whether the December payment by check would clear.


� 	This figure considers the arrearage payment of $70.00 per month from June through December, 2004.  This figure does not consider the payment adjustment of $14.03 contained in Columbia Exhibit 1.  The calculation for this figure is: ($160 x 7) - $100.00 (December 6, 2004 payment) = $1,020.00.  I do not find this figure in keeping with Commission precedent set in Stammel, supra.
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