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HISTORY OF THE PROCEEDINGS


On February 13, 2004, Demetrios C. Velesaris (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Verizon Pennsylvania Inc. (the Respondent).  Essentially, the Complainant alleged that the Respondent’s telephone pole was planted in his yard and that the Respondent did not have a right-of-way on his property.  He asked that the pole be removed to the corner of his property at no cost to him.


On March 5, 2004, the Respondent filed an answer to the complaint.  It admitted that its pole had been located at the rear of the Complainant’s property since 1925.  It also stated that the pole was located in the public right-of-way and that even if the pole was not located in the public right-of-way, it held a prescriptive easement for placement of the pole.  


A hearing was scheduled for July 28, 2004.  This hearing was continued and rescheduled for October 5, 2004 at the Complainant’s request.  The Complainant proceeded unrepresented and introduced two exhibits which were admitted into the record.  The Respondent was represented by Janet L. Miller, Esquire, who presented the testimony of one witness and introduced two exhibits which were admitted into the record.  


The record was closed on October 5, 2004.  
FINDINGS OF FACT


1.
The Complainant is the owner of the house located at 2200 Birch Street, Easton, Pennsylvania (Formal Complaint Form).


2.
The Respondent’s telephone pole, designated BT Pole 642, is located in the rear of the Complainant’s property and is on Ealer Street.  The pole is about 15 feet west and 26 feet east from the property line, and 1.6 feet inside the property line (N.T. 30, 31; C-1, C-2, Verizon Exhibit 2).


3.
BT Pole 642 is serving about six other property owners.  Attached to the pole are wires for cable television and an electric service line (N.T. 31-33, 36).



4.
BT Pole 642 was planted in 1925 and was replaced twice:  one in 1941 and one in 1995 (N.T. 33).



5.
It would take about a month or two to relocate BT Pole 642, depending on the workload of other utility companies and would cost the Complainant about $3,500 to do the relocation (N.T. 34, 35).


6.
The Respondent’s tariff provides that a customer is responsible for all costs of any rearrangements or changes involving relocations, removal or replacement of existing poles (N.T. 28-30; Verizon Exhibit 1).



7.
The Respondent could not find a recorded easement for the pole’s location (N.T. 8-10, 18, 35, 36).

DISCUSSION


The Complainant testified that he bought the property in January 2004, that he wanted to construct a driveway in the rear of his property, but that the Respondent’s pole stands in the middle of the property line to prevent such a construction.  The pole was planted in 1925 and was replaced with a new pole in 1941 and 1995.  He seeks to remove the pole to the corner of his property line so that he can construct a driveway.


The Respondent Verizon testified that it could not find a recorded easement of the pole’s location and that it had nevertheless a prescriptive easement for placement of the pole.  It also testified that it had no objection to the relocation of the pole but that the Complainant must bear all costs.  


The pole does not pose any hazards to the Complainant, but it stands in his backyard.  For the reasons that follow, I will dismiss the complaint.


Jurisdiction of an administrative agency must either arise from the express words, or by strong and necessary implication, of the statute reposing the power.  The legislative grant of power to act in any particular case must be clear and explicit in its language.  An administrative agency cannot confer on itself authority not fairly or properly within the legislative grant; nor can it acquire jurisdiction by usage, by agreement or by the parties’ consent.  Federal Deposit Ins. Corp. v. Board of Finance and Revenue, 368 Pa. 463, 84 A.2d 495 (1951); Western Pennsylvania Water Co. v. Pennsylvania Public Utility Commission, 471 Pa. 347, 370 A.2d 337 (1977).



Here, the Respondent Verizon asserts that the pole is properly located in its right-of-way.  And the Complainant seeks to remove the pole at no cost to him.


The Commission has stated that it is without subject-matter jurisdiction to adjudicate questions of trespass and whether or not utility facilities are located under a valid easement or right-of-way.  These issues deal with the proper use of real property and are within the exclusive jurisdiction of the Courts of Common Pleas of the Commonwealth.  Lou Amati/Amati’s Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-000945872 (Pa. PUC October 25, 2996).
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction to determine whether it has jurisdiction over the parties and the subject matter of the complaint.  Kim v. Heinzenroether, 37 Pa. Commonwealth Ct. 328, 390 A.2d 874 (1978).



2.
The Commission does not have jurisdiction to adjudicate a dispute over whether a utility pole is located in a right-of-way.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Demetrios C. Velesaris against Verizon Pennsylvania Inc. at Docket No. C-20042455 is dismissed for lack of jurisdiction.
Date:

December 14, 2004


____________________________________








Ky Van Nguyen








Administrative Law Judge
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