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Administrative Law Judge

history of the proceedings
On February 23, 2004, a formal complaint was filed in the name of Regina Meadows (“Complainant”) against Duquesne Light Company (“Respondent”).  Despite the name in the caption on the complaint, the document was signed “Regina Magwood”, hence the two names appear on the Commission’s docket.  The complaint is an appeal of the payment terms which the Bureau of Consumer Services (“BCS”) directed in response to an informal complaint filed by the Complainant who will be referred to as Mrs. Magwood, her stated preference at the hearing.  (Tr. 4)
For some unexplained reason, the Respondent was not served with the complaint until July 30, 2004.  Accordingly, a telephonic hearing originally scheduled to be held on August 23, 2004 was cancelled and rescheduled to September 15, 2004.  The Respondent’s answer was filed on August 23, 2004.
The hearing was held as scheduled.  Mrs. Magwood appeared on her own behalf and the Respondent was represented by counsel.  The record consists of a 75-page transcript of the hearing and 8 exhibits, all of which were introduced by the Respondent.  The record closed by Order issued on October 15, 2004, when the transcript of the hearing was completed.
For the reasons stated following the findings of fact, I am dismissing the complaint for failure to meet the burden of proof.
findings of fact
1. The Complainant is a residential electric utility customer of Duquesne Light Company.  She receives service at 762 Penn Avenue, Wilkinsburg, PA 15221.
2. At the outset, Mrs. Magwood stated her objection to having the hearing held telephonically.  (Tr. 6-10)
3. Mrs. Magwood claims that her meter is not being read properly and that her bills are too high.  (Tr. 6)
4. The Complainant’s residence is located over a commercial establishment.  (Tr. 11)
5. The Complainant stated that shortly after she moved into the residence — around February 2001 — she called the Respondent to complain about high bills and to request that her meter be checked.  (Tr. 10-13)
6. The Complainant stated that after Duquesne Light inspected her meter, her bill was adjusted lower.  (Tr. 13)
7. The Complainant called the Respondent about not having her meter read regularly and she was told by the company that her meter was read remotely.  (Tr. 13)
8. The Complainant stated that she filed for bankruptcy, and then she “started having real problems with Duquesne Light.”  (Tr. 13)
9. The Complainant testified that her power was shut-off without notice in April 2002, and the company demanded a security deposit of $770.00.  (Tr. 13-14)
10. The Complainant testified that she withdrew her bankruptcy case and when she refiled in April 2003, the same thing happened – power was shut-off without notice and a security payment was demanded.  (Tr. 17)
11. The Complainant shares her home with her husband and 2 children, aged 10 and 12.  (Tr. 25)
12. In addition to lighting, the Complainant uses electricity in the following appliances: hot water heater, refrigerator, 2 space heaters, 2 box fans, one air conditioner, and furnace blower motor.  (Tr. 29)
13. The Complainant’s electric meter is located in a fenced-off area outside her residence.  (Tr. 30-31)  The Complainant’s husband owns the subject building.  (Tr. 32)
14. Duquesne Light’s witness testified that the Complainant’s current account was established on September 30, 2003 when the Complainant converted her Chapter 13 bankruptcy case to a Chapter 7 case.  (Tr. 37)  None of her prior bills are part of her current account.  (Tr. 38)

15. All of the Complainant’s bills are based on actual meter readings.  (Tr. 38; DQL. Ex. 1)
16. The meter is read electronically on a daily basis.  (Tr. 39)

17. The Respondent presented a field report that stated its representative tried on August 18, 2004 to gain access to the Complainant’s meter to test its accuracy, but left when the female customer would not permit Duquesne Light’s people on her property.  (Tr. 39; DQL. Ex. 7)
18. The Complainant’s account is billed at a residential rate and the account usage is consistent with the appliances used or available in the residence.  (Tr. 40-46; DQL. Ex. 3)

19. Mrs. Magwood was enrolled in the Respondent’s CAP program on April 7, 2004, subsequent to the BCS closure of her informal complaint.  (Tr. 43)

20. The Complainant’s CAP bills are approximately $45.00 per month, about 35% of her actual usage.  (Tr. 43, 56; DQL. Ex. 6)

21. Since the time of her enrollment into the CAP program, the Complainant’s monthly bills were as follows:


May 10, 2004

$  55.00


June 8, 2004

    51.00


July 8, 2004

    48.00


August 8, 2004

    46.00


September 8, 2004

    45.00



$245.00

22. At the time of the hearing, the Complainant had made only one payment of $100.00 on April 26, 2004 toward her CAP balance.  (Tr. 44; DQL. Ex. 1)
23. On April 12, 2004, the Dollar Energy Fund provided the Complainant a grant of $150.00 and a matching grant of $150.00 was credited to the arrears on the prior account; Energy assistance grants do not get credited to CAP accounts.  (Tr. 45)

24. Duquesne Light’s witness testified that when a customer files for bankruptcy, the Respondent cancels the customer’s account as of the date the bankruptcy is filed and a new account is actuated immediately with no break in utility service.  (Tr. 65)

25. The company sends a letter to the customer who filed bankruptcy and requests that a security deposit equal to two months of budget billing be submitted within 20 days.  (Tr. 65)

26. Duquesne Light claims that this security deposit requirement is made pursuant to Section 366(b) of the Bankruptcy Code.  (Tr. 65)

27. If the customer fails to provide the security deposit in a timely fashion, the Respondent will terminate the customer’s service.  (Tr. 66)

28. When Mrs. Magwood converted her bankruptcy from a Chapter 13 to a Chapter 7 filing, the Respondent used the $774.03 security deposit on the account to pay off the balance due on the existing account, and the balance of the security deposit ($229.00) was transferred to her post Chapter 7 account, and applied as a security deposit on the new account.  (Tr. 66, 67)

29. On January 7, 2004, the Commission’s Bureau of Consumer Services (“BCS”), in response to an informal complaint filed by Mrs. Magwood, arrived at a payment decision.  That decision was superceded on April 7, 2004 when the Complainant was enrolled in the Respondent’s Customer Assistance Program (“CAP”).  (Tr. 43)

30. Under the current CAP arrangement, the Complainant is to pay approximately $45.00 per month, based on her electric usage.  (Tr. 43)
31. At the time of the hearing, the Complainant was in arrears on her CAP obligation in the amount of $551.56.  (Tr. 45)
discussion
At the commencement of the hearing, the Complainant raised an objection to the proceeding being held telephonically.  This objection was not timely.  The Prehearing Order dated July 27, 2004 advised both parties as to how and when the hearing would be conducted, and it prescribed that any requests to change the scheduled proceeding should be made in writing, no later than five days prior to the hearing.  Failure to comply with this time requirement or failure to state why compliance was not possible precludes consideration of such an untimely request.

As to the accuracy of the Respondent’s reading of the Complainant’s meter, the record does not support Mrs. Magwood’s contentions.  Duquesne Light’s witness testified that each monthly billing was based on an actual reading.  The readings are made remotely, with no direct access to the meter being necessary.  In fact, the company receives daily electronic readings on this account.  The company records also show that the Complainant’s meter is located inside a chain link fence on the premises and that as recently as August 18, 2004 agents of the Respondent who attempted to access the meter for the purpose of testing its accuracy were refused entry and have not been able to further investigate the matter.  The witness stated that the customer advised the company that she would not permit the company on her property to inspect the meter.  (Tr. 39)

The Complainant also suggests that she is being treated unfairly by having to make a security deposit with the Respondent following her bankruptcy filing.  The company states that the bankruptcy proceeding erased the Complainant’s entire existing account balance and that the security deposit requirement is provided for in the federal Bankruptcy code.  In short, there is no evidence that the Respondent has violated any Commission regulation or law which it is empowered to enforce.

The only remaining issue is the arrearages due on Mrs. Magwood’s account.  At the time of the hearing there was no BCS decision in effect because the January 7, 2004 BCS decision was superceded by Mrs. Magwood’s enrollment in Duquesne Light’s CAP program on April 7, 2004.  Under that program Mrs. Magwood is receiving her electric energy at a substantial discount but she is falling behind in making the payments required for participation in that program.

Duquesne Light testified that, at the time of the hearing, the Complainant was in arrears in the amount of $551.56.  It is assumed that this amount is for service provided prior to Mrs. Magwood’s enrollment in CAP.  It is also assumed, but not part of this record, that satisfactory compliance with all required CAP obligations by the participants of the program will lead to a gradual reduction in account balances.  

The Respondent is requesting the Commission to direct the Complainant to make a lump sum payment for arrears on the CAP program and then to continue to pay the CAP amount as long as she continues to be eligible for that program.  I believe that granting the Respondent’s request is the most reasonable solution to the matter of resolving the arrears on this account.  This solution will also allow the Complainant to continue receiving electric service, and it also offers her the ability to receive such service at a greatly reduced cost with eventual satisfaction of the account’s balance.

Accordingly, I am directing the Respondent to update the amount of arrearages due on this CAP account as of the time of the Commission’s final Order, and I am directing the Complainant to pay that amount within 30 days of its issuance in order that she may continue to receive the benefits of Duquesne Light Company’s CAP.
conclusions of law
1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.
3. The Complainant has failed to meet the burden of proof.

order

THEREFORE,

IT IS ORDERED:

1. That the complaint of Regina Meadows (Magwood) v. Duquesne Light Company at Docket No. Z-01409978 is dismissed for failure to meet the burden of proof.
2. That within 15 days of the Commission’s final Order, Duquesne Light Company shall issue a bill to Regina Meadows (Magwood) in an amount equal to the arrears due on her CAP account.
3. That Regina Meadows (Magwood) shall pay the bill issued in accordance with Ordering Paragraph No. 2 within 30 days of issuance.
4. That in addition to the payment directed in Ordering Paragraphs 2 and 3, Regina Meadows (Magwood) shall pay to Duquesne Light Company the monthly budget amount of the CAP bills as they come due starting with the first monthly bill received after entry of the Commission’s final Order in this case, and that she shall continue to make such payments monthly for as long as she is eligible to participate in the Duquesne Light Company’s CAP.

5. That, as long as Regina Meadows (Magwood) adheres to the terms of this Order, Duquesne Light Company shall not assess any late payment charges nor shall Duquesne Light Company terminate service to Regina Meadows (Magwood), except for valid safety and/or emergency reasons.

6. That, if Regina Meadows (Magwood) fails to adhere to the terms of this Order, Duquesne Light Company is authorized to terminate electric utility service to Regina Meadows (Magwood) pursuant to the provisions of the Public Utility Code, 66 Pa. C.S.A. §§101, et seq., and the regulations of the Commission, 52 Pa. Code §§56.1 et seq. 
Date:  December 9, 2004



___________________________








Fred R. Nene








Administrative Law Judge
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