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INITIAL DECISION
Before

John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision denies a complaint that Joseph Finney (“Complainant”) filed with the Commission on March 29, 2004.  Finney alleges he cannot afford to pay the bills he receives for residential electric service from PECO Energy Company (“Respondent” or “PECO”).  He seeks a more affordable payment plan.  He previously complained about the same matter to the Commission’s Bureau of Consumer Services (“BCS”), which issued its determination of a payment plan on March 17, 2004 at BCS Case No. 1610652.  The Respondent answered the complaint on April 28, 2004.

A telephonic hearing was held on December 9, 2004 pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  The Complainant appeared pro se.  Lisa A. Lutz, Esq., represented the Respondent, which sponsored three exhibits that were admitted into the record.  No briefs were filed.  The record closed upon conclusion of the hearing.

FINDINGS OF FACT
1. The Complainant, Joseph Finney, resides at 637 Chestnut Street, Second Floor, Pottstown, Pennsylvania 19464.
2. The Respondent, PECO Energy Company, provides residential electric service to the Complainant at the foregoing address through two meters.  The first meter serves Finney’s electric heating needs, while the second one serves a water heater.
3. At the present time, the Complainant owes the Respondent the sum of $1,592.44 on this account (PECO Exh. 1, as revised at the hearing).

4. The Complainant does not contest any amount owed on this account.

5. The current monthly budget amount on this account is $202.00.
6. On March 17, 2004, the BCS determined at Case No. 1610652 that the Complainant should pay the monthly budget amount of his bills, plus $15.00 each month to satisfy the arrearage owed on this account (PECO Exh. 3).

7. The Complainant has paid $542.00 on this account, since the BCS issued its determination (PECO Exh. 1, as revised).

8. The Complainant claims he could not afford to make the payments that the BCS determined he should pay.

9. Since the BCS arranged a payment plan, the Respondent received an energy assistance grant of $193.00, which it credited to this account on October 20, 2004 (PECO Exh. 1, as revised).

10. If he had abided by the BCS’s determination, the Respondent calculates the Complainant would have paid an additional $1,337.00 from the date of issuance of that plan until the time of the hearing.
11. The Complainant resides in a second floor apartment of a row house.  A living room, kitchen, two bedrooms and a bathroom occupy the apartment.
12. The Complainant has an electric water heater and electric baseboard heat.  He maintains the thermostat at 78° in the living room and 75° elsewhere in the apartment.  He also has two electric space heaters that he only uses occasionally.
13. The Complainant’s monthly household income consists of $727.00 from Social Security disability and $48.00 in food stamps.
14. The Complainant summarizes his monthly household expenses, excluding electric bills, as follows:

Item




Amount

Comments
Rent




$  650.00
Telephone



      51.00

Food




      85.00

Clothing



    100.00

Bus




        3.00

Doctors



      60.00

Dentists



      83.00

Hospitals



      30.00

Loans:


DebtScape


    140.00

$57 a month paid to PECO


Richard Sparks

      58.00

$800 owed landlord eviction
Total:




$1,260.00
15. The Complainant’s mother suffered a stroke in November 2003 and she has resided in a rehabilitation center since then.
16. The Complainant has entered into a previous payment arrangement with the Respondent that he did not abide by (PECO Exh. 2).
17. The Complainant offers to pay a flat rate of $200.00 a month to satisfy his obligation on this account.
18. The Respondent seeks to have the BCS’s determination of March 17, 2004 confirmed directing the Complainant to pay the budget amount of his bills each month, plus $15.00 a month to reduce the arrearage owed on this account.  In addition, the Respondent requests that the Complainant be directed to pay an amount to make up for the consumption payments missed while this appeal was pending.

DISCUSSION


As the party seeking relief from the Commission, the Complainant bears the burden of proving that he is entitled to a more affordable payment plan on this account.  66 Pa. C.S. §332(a).  For the following reasons, the Complainant has not met this burden.



However he manages his household budget, the Complainant will have to pay the Respondent for the electric service he consumes.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa. C.S. §1303.  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.  Therefore, the Complainant’s offer to pay a flat rate of $200.00 a month to satisfy his obligations on this account must be rejected, since his budget amount for current service alone amounts to $202.00 a month.



In very special circumstances, the Commission may establish reasonable rate preferences.  Mill v. Pa. P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982).  The Commission will adopt a temporary below-full-bill payment plan, when a ratepayer has a good payment history and can document temporary medical or economic problems with a reasonable anticipation that these problems will improve within the foreseeable future.  Baum v. Duquesne Light Company, 56 Pa. P.U.C. 742 (1983); Kohlhoff v. Duquesne Light Company, Docket No. C-00967755 (Order entered October 11, 1996); and Arcott v. Equitable Gas Company, Docket No. C-00945967 (Order entered December 8, 1994).
While the Complainant has experienced medical problems that prompted his filing for and receiving Social Security disability payments, the Statement of Account, nevertheless, discloses he made irregular payments on this account before the BCS determination (PECO Exh. 1, as revised).  These payments were usually less than what was required to satisfy his bill.  Consequently, he fell further behind each month on the balance owed.  No evidence suggests his financial circumstances will materially improve within the reasonably foreseeable future.  Accordingly, the limited special circumstances that allow establishment of a temporary below-full-bill payment plan do not apply here.



This proceeding is a de novo review of the BCS’s determination of an appropriate payment plan for this account.  Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003); and  Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995).  As such, the Complainant bears the burden of proving by substantial evidence that he is entitled to the relief he seeks.  Stammel, supra and 66 Pa. C.S. §332(a).


The Complainant’s monthly household income consists of $727.00 from Social Security disability payments and $48.00 a month in food stamps.  His monthly household expenses of $1,260.00 appear somewhat overstated.  While it cannot dictate how someone spends his/her income, the Commission will only recognize what it considers to be reasonable expenses.  Downey v. Duquesne Light Company, Docket No. C‑00968410 (Order entered September 16, 1997); and Brown v. PECO Energy Company, Docket No. Z‑00236726 (Order entered January 27, 1995).  Hence, the Commission has held telephone expenses exceeding $25.00 a month to be unreasonable.  Dozier v. Duquesne Light Company, Docket No. Z‑00307921 (Order entered March 18, 1997).  For the same reason, the Complainant’s medical expenses appear to be excessive, considering his eligibility for Medicare.  But even after making these adjustments, the Complainant’s monthly household expenses exceed his income.


However, because his financial circumstances have remained somewhat unchanged since the BCS determination, no other conclusion is possible but to confirm the BCS’s payment plan.  Stammel, supra.  This plan calls for the Complainant to pay the budget amount of his bill each month (currently $202.00), plus $15.00 a month to satisfy the arrearage owed on this account.  This arrearage now stands at $1,592.44 (PECO Exh. 1, as revised).

On the subject of missed payments, Commission regulations require that customers continue to pay “current bills not at issue” pending review.  52 Pa. Code §§56.174(3) & 56.181.  Interpreting these regulations, the Commission has declared that a ratepayer must pay a lump sum equal to any unpaid, undisputed amount that accrues pursuant to the BCS’s determination pending review.  Claypool, supra.  This “catch-up amount” equals “the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.”  Stammel, supra.  This payment obligation continues until the Commission enters its Order disposing of a case.  Oswald v. Duquesne Light Company, Docket No. C-00992450 (Order entered December 3, 1999).  Accordingly, the Complainant will be directed to pay the Respondent for all missed payments related to current consumption under the BCS’s payment plan within 30 days after entry of the Commission’s Order disposing of this case.  Turner v. Philadelphia Energy Company, Docket No. C‑00956999 (Order entered April 11, 1996).


The Complainant has paid $542.00 pending review of the BCS’s determination (PECO Exh. 1, as revised).  The Respondent received an energy assistance grant of $193.00 on October 20, 2004 that it credited to this account.  Murray v. Duquesne Light Company, Docket No. C‑00968301 (Order entered March 30, 1998); and Novich v. Duquesne Light Company, Docket No. C‑00968385 (Order entered May 27, 1997).  Finney asserts he could not afford to make the payments required under the BCS’s determination.  The Commission has stated that limited income, by itself, does not excuse payment of a lump sum to make up for any payments missed under the BCS’s payment plan.  Kreutzer v. Duquesne Light Company, Docket No. C‑00968873 (Order entered January 5, 1998); Downey v. Duquesne Light Company, Docket No. C‑00968410 (Order entered September 16, 1997); and Stathakis v. Pennsylvania Power & Light Company, Docket No. F-00294590 (Order entered October 24, 1996).


One additional matter requires consideration.  The Respondent never seriously questioned the Complainant’s meager budget.  The Complainant’s limited income and expenses strongly suggest he is a proper candidate for the Respondent’s Customer Assistance Program (“CAP”).  If he meets the eligibility criteria and participates in this program, the Complainant will be able to pay less than the amounts specified in this decision.  Accordingly, the Respondent shall give the Complainant within 10 days of the date of issuance of this decision whatever information it may have to enable the Complainant to apply for its CAP.  Barjola v. PECO Energy Company, Docket No. C‑20016570 (Order entered December 20, 2002); and Rucker v. The Peoples Natural Gas Company, Docket No. Z‑00109414 (Order entered November 16, 1993).  I strongly urge the Complainant to seize this opportunity, to use this information and to apply for the Respondent’s CAP.  Participation in this program will enable the Complainant to avoid the harsh payment terms that the following Order will otherwise impose upon him.



For the foregoing reasons, the complaint will be denied and the following Order will be entered.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The Complainant has not met his burden of proving that he is entitled to the relief he seeks from this Commission.

3. The payment plan established in the following Order to pay current budget bills as they come due and to reduce the arrearage owed the Respondent on this account conforms with the applicable provisions of the Public Utility Code, as well as with the regulations and existing precedent of this Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Joseph Finney against PECO Energy Company at Docket No. Z‑01610652 is hereby denied.

2. That within 15 days of the date the Commission enters its Order in this case, the Respondent shall tender a bill to the Complainant for the net total amount that accrued for missed consumption payments resulting from non-compliance with the payment arrangement that the Commission’s Bureau of Consumer Services determined at BCS Case No. 1610652 on March 17, 2004.
3. The Complainant shall pay the Respondent a sum of money equal to the amount of the bill tendered in accordance with the preceding ordering paragraph within 30 days of issuance.

4. That in addition to the payment directed in the foregoing paragraph, the Complainant shall pay the Respondent the monthly budget amount of the bills as they come due, plus $15.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

5. That the Respondent shall give the Complainant within 10 days of the date of issuance of this Order whatever information it may have to enable the Complainant to apply for its Customer Assistance Program.

6. That the Complainant may avoid the payment plan established in the foregoing paragraphs by successfully enrolling in the Respondent’s Customer Assistance Program.  So long as the Complainant successfully participates in the Respondent’s Customer Assistance Program, the Complainant will not be required to comply with the payment schedule established in the foregoing paragraphs in order to retain the utility service he receives from the Respondent.

7. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

8. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

Date:  December 9, 2004

















John H. Corbett, Jr.







Administrative Law Judge
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