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HISTORY OF THE PROCEEDING



On January 12, 2004, Shirley J. Brothers (Complainant) filed a Complaint against PECO Energy Company (Respondent or PECO) alleging, inter alia, that on January 2, 2004 at 8:21p.m., a PECO representative called to inquire about an $89.00 balance on Complainant’s account; that after explaining that she had made an arrangement to pay on December 26, 2003, the caller called her a “free loader” and Complainant then hung up; that the caller called back and called Complainant the “n” word; that Complainant called PECO the next day (1/3/04) and was given the telephone number of a company called NCO in Detroit, Michigan to call; that she called PECO again on January 5, 2004, was transferred to a Supervisor’s line where she left a message but was not called back; that on January 5, 2004, Complainant called the NCO office in Detroit and spoke with a Dana who informed Complainant that every call made was on tape; that she would check the tape, turn the information over to her supervisor, and apologized for the call; and that Dana’s supervisor called back on January 5, 2004.  Complainant asserts that there was race discrimination performed and that PECO has no right contracting out to a company in another state without carefully investigating to whom they are passing such pertinent information as personal account history.



PECO duly filed an Answer averring, inter alia, that after reasonable investigation, PECO was without sufficient information to determine the truth of the averments set forth in the Complaint and therefore same were denied.  PECO further averred that it is conducting an investigation into the alleged telephone conversation. 


A telephonic hearing was held on October 15, 2004.  Complainant appeared pro se and testified.  Respondent was represented by counsel and presented three witnesses.  The record was closed on October 15, 2004.
FINDINGS OF FACT



1.
Complainant is Shirley J. Brothers, 239 N. 60th Street, Philadelphia, PA 19139.


2.
Respondent is PECO Energy Company.



3.
Complainant testified that on December 26, 2003 at about 8:21 p.m., a person (young man) called Complainant in reference to an $189.00 bill and advised her that she would have to pay it that night or her electric would be shut off (N.T. 8).


4.
Complainant also testified that she explained to the caller that she had just left PECO and had paid $100.00 on the bill and was told by PECO not to worry about making an agreement to pay the balance because it wasn’t necessary (N.T. 8).



5
Complainant further testified that the caller continued to talk about shutting off her electric and then Complainant hung up (N.T. 8).



6.
Complainant testified that the caller (young man) called back a few minutes later and said to Complainant that she was “just a freeloader, you stupid n . . .” (N.T. 8-9).



7.
Complainant stated that the next day (Saturday morning), she called PECO, spoke with a lady who tried to get her supervisor to the phone; but he told the lady to have Complainant call NCO in Detroit, Michigan (N.T. 9).


8.
Complainant also testified that on Monday, she called NCO and spoke with a supervisor there named Dana who told Complainant that she would check into it (N.T. 10).
9.
Complainant further testified that Dana called her back that evening and told Complainant that they had found out something about the situation and would call Complainant back later that evening (N.T. 10).
10.
Complainant then testified that about an hour or two later, Dana’s supervisor called Complainant and said she had found out what happened and she would take care of it (N.T. 10).
11.
Complainant also stated that the first time she spoke with Dana, she apologized for the telephone call (N.T. 11).

12.
Complainant further testified that the original male caller had her history because he knew her bill was $189.00 (N.T. 12).

13.
Dana Pryor, a customer service representative for the Call Center of HR, was called as a witness for PECO (N.T. 14-16).

14.
Call Center HR is a staffing company that is a subcontractor of NCO (N.T. 17-18).

15.
NCO is a company which handles some of PECO’s collection efforts and its full name is NCO Financial Systems, Incorporated, Utility Service Division (N.T. 18-19).

16.
Witness Pryor denied calling Complainant and denied apologizing to her (N.T. 19).

17.
If Witness Pryor had called, there would be a record of it on the NCO system (N.T. 19-20) and there is no record that the witness called Complainant (N.T. 21).
18.
On cross-examination by Complainant, Witness Dana Pryor denied calling or speaking with Complainant (N.T. 21).

19.
Witness Pryor testified that she does not do outbound calls (N.T. 22).



20.
PECO Witness Thomas Passanza testified that he manages PECO’s recovery management system which deals with all delinquent accounts (N.T. 24).



21.
Witness Passanza testified that PECO’s collection process contains a number of different collection activities as follows:

(a)
early call program where PECO calls and reminds the individual that they’re delinquent;

(b)
a letter series that is issued via PECO’s system;

(c)
a 30 day active collection where letters and phone calls are made;

(d)
termination of service
(N.T. 24).



22.
Witness Passanza also testified that on December 15, 2003, a letter was sent to Complainant (N.T. 25) and at no time was Complainant’s account in the hands of NCO and no information ever went out to NCO (N.T. 25).



23.
Witness Passanza testified that outbound NCO calls are not tape-recorded (N.T. 25).



24.
Witness Passanza also testified that NCO collectors are trained with regard to procedures on how to correspond with and speak to PECO customers; that training modules and scripts are prepared by PECO; and that there is a two week training period for all new employees that are on the phone (N.T. 26).



25.
If PECO or NCO finds evidence that a representative treated a customer in the way Complainant described, immediate dismissal would occur (N.T. 26).



26.
Witness Passanza is a PECO employee who manages the recovery system that delivers files to particular vendors and it is his job to monitor to make sure that things are running correctly (N.T. 26); and Complainant’s account was never referred to NCO for collection activity (N.T. 27).



27.
Witness Passanza also testified that NCO’s practice is to make calls up to 8:00 p.m. EST and not after (N.T. 27) and this is a requirement that is put into NCO’s contract (N.T. 28).



28.
Witness Passanza testified that PECO can get phone logs of calls made by NCO representatives to make certain that calls are not made after 8:00 p.m. (N.T. 28) and in this case PECO checked the phone logs and there was no record of any call being made to Complainant (N.T. 29).



29.
PECO Witness Ferrier testified that PECO has a record of Complainant coming into PECO’s office on December 26, 2003 and then calling PECO’s office on January 3, 2004; and that the call on January 3, 2004 mentions the allegations raised by Complainant in this proceeding (N.T. 32).



30.
PECO Witness Ferrier investigated the outbound calls made by NCO on December 26, 2003 and January 2, 2004 and neither Complainant’s name or telephone number was on the list of outbound calls made on those dates (N.T. 31-34).



31.
Witness Ferrier also testified that PECO’s records do not indicate that any calls were made by PECO to Complainant on December 26, 2003 or January 2, 2004 (N.T. 34).

DISCUSSION



In this matter, Complainant claims that she was a victim of racial discrimination as a result of PECO’s collection practices.  (See Finding of Fact No. 6 and N.T. 8-9.)  While ordinarily this type of allegation is more properly brought before the appropriate Human Relations Commissions; nevertheless the collection practices of a public utility is a proper subject matter for the Commission’s consideration in connection with the issue of adequate and reasonable service.



Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, provides, inter alia,

§ 1501.  Character of service and facilities

   Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  . . .



The foregoing provision has been held to be applicable to billing and turn-off notice practices.  See Aronson v. Pa. Public Utility Commission, 740 A.2d 1208 (Pa Cmwlth. 1999); and Drafto Corp v. National Fuel Gas Distribution Corp., 806 A.2d 9 (Pa Super 2002), reargument denied, appeal denied, 819 A.2d 547.  It follows then that the collection practices of a utility must also fall within the scrutiny of the Commission to determine whether such practices are reasonable.  An examination of the record evidence and the logical inferences to be drawn therefrom are as follows:



1.
Complainant owed a balance of $189.00 to PECO and made a $100.00 payment on it.



2.
Complainant received a telephone call concerning her balance and after that call was terminated, the caller (a male voice) called back and engaged in unacceptable, improper and vile name-calling (Finding of Fact No. 6). 



3.
Complainant called PECO to complain about the above-mentioned call and was told to call PECO’s collection agency in Detroit, Michigan named NCO.



4.
Complainant did call NCO and spoke with a person named Dana who is a customer representative for the Call Center of HR which is a subcontractor of NCO.



5.
Witness Dana Pryor denied ever having made an outbound call to Complainant (Findings of Fact Nos. 21, 22).



6.
The PECO witness testified that Complainant’s account was never referred to NCO (Findings of Fact Nos. 22, 26).



7.
PECO’s records show that Complainant came into PECO’s office on December 26, 2003 and then called PECO on January 3, 2004 about the complained-of call (Finding of Fact No. 29).



8.
PECO’s collection process consists of the following (Finding of Fact No. 21):



(a)
early call program



(b)
letter



(c)
30 day active collection where letters are sent and phone calls are made



(d)
termination of service



Inasmuch as (a) the PECO witness testified that PECO did not refer the matter to NCO for collection; and (b) the NCO and PECO witnesses confirmed that there was no record at NCO of any call made to Complainant; and (c) the PECO collection process includes an early call program and (d) Complainant’s testimony that she received the objectionable call is credible; and (e) PECO’s records reflect that Complainant called PECO to complain about the call; the logical and reasonable inference to be drawn from the foregoing is that the complained-of call came from PECO itself.  Moreover, it is not convincing that PECO did not make the objectionable call merely because PECO’s records do not contain a record of an outbound call to Complainant on December 26, 2003 or on January 2, 2004 because it is not reasonable to expect the person making such a call would have noted that a call was made to Complainant.



Thus, the evidence of record and the reasonable inferences to be drawn therefrom support a finding, and the Administrative Law Judge is persuaded and convinced, that the objectionable call was made to Complainant and that it emanated from PECO.


Even assuming arguendo that the call was made by an NCO caller, then PECO (which vigorously professed that it controls the training and indeed trains NCO representatives as to procedures on how they should correspond with and speak to PECO customers and prepares training modules and scripts and has a two-week training program for phone representatives) would be responsible for adequate and reasonable supervision which, given the nature of the objectionable call, was not performed.



PECO’s conduct and lack of supervision, under either scenario, constituted a violation of its duty under 66 Pa. C.S. §1501 to provide adequate and reasonable service; for which a civil penalty will be imposed.  An appropriate Order will be issued.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.

2.
Complainant has met her burden of proof.
3.
Respondent violated 66 Pa. C.S. §1501.
ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Shirley J. Brothers against PECO Energy Company at Docket No. C-20042326 is hereby sustained.



2.
That for the violation of 66 Pa. C.S. §1501, Respondent shall pay a civil penalty of Five Hundred Dollars ($500.00) by sending a certified check or money order, within twenty (20) days after service of the Commission’s Order, to:




Pennsylvania Public Utility Commission



P.O. Box 3265




Harrisburg, PA 17105-3265

3.
That Respondent cease and desist from further violations of 66 Pa. C.S. §1501.



4
That this matter shall be marked closed.

Date:
December 13, 2004



___________________________________








Herbert Smolen







Administrative Law Judge
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