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HISTORY OF THE PROCEEDINGS



On October 18, 2004, James E. Mason (Complainant) filed a formal Complaint with the Commission against Dominion Retail, Inc., t/a Dominion Peoples Plus (Respondent or Company), alleging that Respondent had claimed that it could supply cheaper electricity than Duquesne Light Company (Duquesne) but failed to live up to its advertisement.  Complainant asks that the Commission require Respondent to reduce its prices to below those of Duquesne.



On November 29, 2004, Respondent filed an Answer and Motion to Dismiss.  Respondent counters that Complainant initiated contact with Respondent and contracted for a fixed kilowatt per hour rate through December 2004.  Allegations of false advertising or other wrongdoing were denied.  The Answer states that Complainant canceled his service early, on September 14, 2003, and still owes an arrearage of $4,567.00.



In its Motion to Dismiss, Respondent states that the Complaint is essentially one which asks the Commission to take Complainant’s side in a private contractual dispute by ordering Respondent to lower its prices.  


The Commission’s regulations provide for a ten-day response period.  The time for filing a response has run, and Complainant has not filed a response.  Therefore, the Motion to Dismiss is ready for decision.

DISCUSSION


Preliminary motions are appropriate under Commission regulations.  52 Pa. Code §§ 5.101(a)(1) and (3).  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No.C-000935435 (July 18, 1994).  



Preliminary motions are limited to the following:


(1)
A motion questioning the jurisdiction of the Commission.


(2)
A motion to strike a pleading that is insufficient as to form.


(3)
A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding or that fails to join an indispensable party.


(4)
A motion for a more specific pleading.

52 Pa. Code § 5.101 (a).



The Motion to Dismiss cites to 52 Pa. Code § 5.101(a)(1) and (3), claiming that the Complaint, on its face, fails to invoke the Commission’s jurisdiction and is insufficient as to substance because it raises non-jurisdictional issues against a non-jurisdictional entity.  


Accordingly, for the purposes of considering the Motion to Dismiss, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  



The Complaint alleges that Respondent stated that it could supply electricity cheaper than Duquesne, and then Respondent failed to do so.  Complainant wants Respondent to live up to the advertisement and to give him a bill which is cheaper than the Duquesne bills.  



Assuming for the purpose of evaluating the preliminary motion, that the Respondent’s advertisement did promise cheaper rates than Duquesne and that it failed to follow through on that promise, the question is whether these facts state a case for which relief can be granted.  The answer is no.



Respondent is licensed by the Commission as an electrical generation supplier.  As such, the rates are assumed to be market-driven and not set by the Commission.  They are memorialized in a contract between the Respondent and the Complainant at a set rate.  This is a private contract, not one which is under the jurisdiction of this Commission.  



Complainant is seeking a lower rate than that for which he contracted, and he asks that it be made retroactive.  The Commission has no authority to award damages.  Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977); T.W. Phillips Gas and Oil Co. v. Peoples Natural Gas Co., 492 A.2d 776 (Pa. Cmwlth. 1985).  The Complaint does not state a violation of the Public Utility Code or of any law which the Commission has jurisdiction to administer.



The Commission may dismiss a formal complaint without hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  A hearing is not necessary only to resolve disputed questions of fact, and when the question is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Publ. Util. Comm’n, 563 A.2d 548 (Pa. Cmwlth. 1989); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993).  



Here, the Commission cannot grant the remedy sought by Complainant.  Complainant is advised to take his case to a court of common pleas.  Accordingly, the motion to dismiss is granted.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and subject matter of this Complaint to determine the extent of its jurisdiction to resolve the matter.



2.
Respondent is a licensed supplier as defined in the Pennsylvania Public Utility Code.  66 Pa. C.S. § 2809.



3.
This Complaint involves a private contractual dispute between the parties.



4.
The Commission does not assert jurisdiction over the methods and forms of contracting between electrical generation suppliers and their customers.



5.
A hearing is not required in the public interest in this matter.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Motion of Dominion Retail, Inc. t/a Peoples Plus, to dismiss the Complaint of James E. Mason, docketed at No. C-20043886, is granted.



2.
That the Complaint filed by James E. Mason against Dominion Retail, Inc. t/a Peoples Plus, at Docket No. C-20043886, is dismissed. 

Dated:
December 16, 2004


_____________________________________







Susan D. Colwell







Administrative Law Judge
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