BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Kenneth J. Marchant




:









:


v.





:

C-20042511







:

Pennsylvania Electric Company


:

INITIAL DECISION
Before

Robert P. Meehan

Administrative Law Judge



This Initial Decision dismisses the complaint filed by Kenneth J. Marchant (Mr. Marchant) against Pennsylvania Electric Company (Penelec), at Docket No. C-20042511, for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


Mr. Marchant filed his complaint against Penelec on February 23, 2004, alleging a dispute with respect to the location of a utility pole and the cost of its relocation.  Penelec’s answer was filed on April 1, 2004.  By letter of July 20, 2004, the Commission informed the parties that the hearing in this case would be held, by telephone, on September 9, 2004, and a Prehearing Order was issued on July 27, 2004.



Mr. Marchant appeared without an attorney.  He testified in support of his complaint and submitted two exhibits, which were admitted into the record.  However, Complainant’s Ex. 1, pictures 18-20, were not admitted.  Penelec, represented by counsel, presented the testimony of two witnesses and submitted a total of 11 exhibits, which were admitted into the record.  The record, consisting of a 70-page transcript and the 13 exhibits, was closed by Order issued November 9, 2004.

FINDINGS OF FACT


1.
The Complainant in this proceeding is Kenneth J. Marchant.  His current address is 3160 Bank Drive, Erie, PA 16505.  At the time he filed the complaint in this case, he was living at 6763 Richardson Circle, Fairview, PA (Tr. 8-10).



2.
The Respondent in this proceeding is Pennsylvania Electric Company.



3.
The location of the utility pole at issue in this case is at his current residence, 3160 Bank Drive (the Bank Drive property) (Tr. 10).


4.
It is Mr. Marchant’s testimony that the utility pole in question is falling apart.  It has cracks “all the way through it” and he wants it removed for safety reasons, because his tenant, who occupies a cottage in front of the Bank Drive property and is closest to the utility pole, is concerned about the pole falling down (Tr. 10-11).



5.
When he initially contacted Penelec about the safety considerations with the utility pole, he stated that he not only wanted it repaired, but moved off the property.  That would permit him, in the future, to work on the house without any wires going over the top of the house (Tr. 11; Comp. Ex. 1, picture 1).



6.
The Bank Drive property has two structures on one lot.  His tenants reside in a cottage in front of the house in which Mr. Marchant resides.  In Comp. Ex. 1, picture 1, the cottage is in the bottom right foreground, and the top of Mr. Marchant’s residence is visible behind the cottage.  The utility pole in question is in the approximate center foreground of the picture.  It is Mr. Marchant’s testimony that the pole is crumbling about four feet below the point where the lowest set of wires are joined to the pole (Tr. 12-16; Comp. Ex. 1, pictures 1 and 7).


7.
According to Mr. Marchant, the part of the pole that is crumbling is clearly depicted in close up photographs showing the east, west, north and south portions of the pole (Tr. 14; Comp. Ex. 1, pictures 2-5).



8.
Mr. Marchant further testified that at the back of the pole, there is one crack that is five inches deep and higher up the pole is another that is four inches deep.  Mr. Marchant testified further that there are cracks all the way up through the pole (Tr. 16-17; Comp. Ex. 1, pictures 8-15).


9.
Mr. Marchant testified that, in addition to the condition of the utility pole at his property, it is also not in line with the other utility poles on Bank Drive (Tr. 17-18; Comp. Ex. 1, pictures 16-17).


10.
It is Mr. Marchant’s position that in July of 1988, Penelec informed the Kelso Woods Association that it would commence a pole replacement/relocation project in that neighborhood to eliminate wires over the houses as much as possible (Tr. 19-20; Comp. Ex. 2).



11.
Mr. Marchant purchased the Bank Drive property about 1988 or 1989.  Prior to that, his parents owned the property, as well as the property to the left of the cottage and Mr. Marchant’s house, as shown in Complainant’s Ex. 1, picture 1.  The structures have been in this alignment since the 1960s (Tr. 22).



12.
The utility pole at issue in this case is number 1098-0-E.  It is on or near 3160 Bank Drive, and is a replacement for a pole that had been set at that site in 1937.  The current pole is a 45-foot red cedar, and was set in 1962 (Tr. 31).


13.
The 1937 pole was a 35-foot southern yellow pine.  It was replaced in 1962, because additional power needed to be supplied to the area, and Penelec needed a higher pole for the additional facilities (Tr. 45).



14.
Starting from the top of the pole, the facilities that are attached to it are:  a static neutral wire; a three-phase 12,000 volt primary distribution that provides service to all of the properties in the neighborhood; a “cut-out and rester”, which is a protective device for the transformer; the transformer, which is a gray tub-like facility, and transforms the 12,000 volts to 120 or 240 volt service for residences; the secondary triplex cable that carries the 120 and 240 volts to the properties; beneath the secondary cable are the bracket attachments for the street light; then there are the wires for cable TV and Verizon telephone.  There are also service drops to the Bank Drive property, and the properties to the left and right of the Bank Drive property (Tr. 32-36; Penelec Exs. 1E and 1F).


15.
There are also three guide wires attached from the utility pole at issue to two anchors in the ground.  The Penelec anchor and guide wire is identified by the white shield around the base of the guide wire.  This guide wire is for the secondary cable that proceeds southerly (to the right side of the picture) to properties across Bank Drive from Mr. Marchant’s property (Tr. 36-37; Penelec Ex. 1C).


16.
The other two guide wires, identified by the yellow shield near their base, are for the television and telephone cables (Tr. 36-37; Penelec Ex. 1C).



17.
The purpose of Penelec’s guide wire attached to the utility pole at issue is to provide support for the secondary cable crossing Bank Drive in a southerly direction.  It is not to provide support for the pole itself (Tr. 37).



18.
When Penelec receives a complaint about the condition of a utility pole, it has such a pole inspected.  At least twice in the year preceding the hearing in this case, the utility pole at issue was inspected by Penelec (Tr. 37).



19.
The visual inspection of the pole noted that it was “weathered” and that there were gaps where it appeared that linemen had climbed the lower portion of the pole up to the cable TV and telephone cables.  The “fissures” in the pole helped in determining the condition of the core of the pole.  No evidence of decay or rotting was found.  There was no evidence of insect infestation or woodpecker predation.  A “sounding test” using a two-pound hammer indicated that the core was solid and not hollow (Tr. 38-40).


20.
The inspection was performed at ground level (Tr. 42-43).



21.
The conclusions from the inspections are that the utility pole at issue is structurally sound, still in serviceable condition, with an estimated remaining useful life of 15‑20 years.  The estimated remaining useful life is based on Penelec’s experience that western red Cedar poles typically have a useful life of 60 years or more (Tr. 40).



22.
Penelec’s term “fissures” and Mr. Marchant’s term “cracks” are synonymous.  Fissures or cracks are quite common in wood utility poles, and they aren’t considered to be anything unusual (Tr. 40-41).



23.
In the event the utility pole in question is considered to be deteriorating, as Mr. Marchant alleges, Penelec’s first option would be to reinforce the pole using either a fiberglass wrap, or a four to five-foot long C-clamp, or bolting two ten-foot cross-arms through the pole.  Each method would work extremely well (Tr. 42).


24.
If the utility pole at issue had to be replaced, Penelec would set the replacement pole at the Bank Drive property in a hole adjacent to the pole at issue (Tr. 43).



25.
If the utility pole at issue were to be replaced with a newer pole in an adjacent hole, Penelec could use a higher pole for the replacement.  However, there is no need for Penelec to use a higher pole for the facilities it currently has on the existing pole (Tr. 45).


26.
It is Penelec’s position that the location of the utility pole at issue is in compliance with all relevant electric industry guidelines, and that the structures and facilities attached to the poles meet all required clearances (Tr. 49).



27.
Section 231 of the National Electric Safety Code (NESC) does not specify any particular distance between a utility pole and a street.  It merely requires that the distance be sufficient to avoid contact with the pole by a motor vehicle.  The utility pole at issue is four feet, nine inches from the edge of Bank Drive (Tr. 50-51; Comp. Ex. 1, picture 16; Penelec Exs. 1C and 2).



28.
The NESC does not prohibit electric wires from crossing over the tops of buildings.  Penelec tries to avoid placing its wires over buildings, but there are times when that can’t be avoided (Tr. 51-52)



29.
According to the NESC the minimum vertical clearance between the 12,000 volt primary wires and a roof which is not readily accessible to pedestrians should be 12.5 feet, and for the 120/240 secondary clearance the minimum vertical clearance is 3.5 feet (Tr. 52-53; Penelec Ex. 3).


30.
Penelec’s facilities, the 12,000 volt primary and the 120/240 volt secondary, on the utility pole in question are in compliance with the clearance requirements of the NESC (Tr. 53-54; Penelec Exs. 3 and 4).



31.
About 1988, Penelec undertook the “Kelso Beach line replacement project”.  This involved the relocation of its electric facilities that were in back of, and in some instances actually overhanging some of the cottages along Bank Drive.  Penelec agreed to relocate the poles so that it would have better access to its facilities for operation and maintenance (Tr. 54-55; Comp. Ex. 2).


32.
The utility pole at the Bank Drive property was not included in that relocation project, because it is located near the road and Penelec has access to it.  In contrast, the pole that had been relocated from the Kerr property was at the back lot line and Penelec did not have easy access to it (Tr. 55-56).



33.
The utility pole at the Bank Drive property is not in a straight-line alignment with the other poles on Bank Drive.  This is due to the slight curvature of Bank Drive and the fact that the poles and the facilities follow the contour of the road.  If the pole were to be relocated to be in line with the other poles on Bank Drive it would be two feet into the roadway, according to Penelec (Tr. 56-57; Comp. Ex. 1, picture 16).



34.
According to Penelec, the fact that the utility pole at the Bank Drive property is out of line with the other poles on Bank Drive is not a safety issue (Tr. 57).



35.
According to Penelec, its first contact with Mr. Marchant concerning the possible relocation of the pole at the Bank Drive property was in March of 2003.  Penelec considered Mr. Marchant’s request to be a customer request for a pole relocation and it was routed to its line engineers as such (Tr. 57-59; Penelec Ex. 5).



36.
In June of 2003, a Penelec representative contacted Mr. Marchant concerning the requested relocation of the utility pole at the Bank Drive property.  At that time, the primary reason given by Mr. Marchant for the requested relocation was for the potential remodeling of his property.  Penelec informed Mr. Marchant that the cost to relocate the pole would be approximately $10,000.00, and that he would have to pay the relocation costs (Tr. 59).



37.
In September of 2003, Penelec’s representative had a further contact with Mr. Marchant concerning the relocation of the pole at the Bank Drive property.  Again, the primary reason Mr. Marchant wanted the pole relocated was to put a second floor on his cottage.  Mr. Marchant was again informed of the cost and that he would have to pay for the requested relocation.  At this time, he mentioned that the pole was deteriorated and that Penelec should replace it (Tr. 60).


38.
Penelec’s Tariff Rule 7 provides that the cost of relocating a utility pole shall be paid by the customer requesting the relocation (Tr. 60-61; Penelec Ex. 6).



39.
The estimated cost of relocating the utility pole at the Bank Drive property was developed after a field visit, and took into consideration Penelec’s inability to move the pole to place it in line with the other poles, as that would put the pole in the street.  According to Penelec the only site to which the pole could reasonably be relocated was across the street from its current location.  However, that would require the removal of a large tree and also involve potential right-of-way problems.  Additionally, the relocation would affect not just the pole at the Bank Drive property but three or four others as well (Tr. 61; Penelec Ex. 1D).

DISCUSSION
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that the physical condition and location of an existing utility pole was an unsafe condition, and requesting the relocation of the utility pole, it is clear that Mr. Marchant is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



The totality of the evidence of record in this proceeding does not support Mr. Marchant’s contentions that either the location of the utility pole at the Bank Drive property, or the facilities attached to that pole, or the physical appearance of that pole constitute any unsafe condition.



Mr. Marchant’s evidence is that there are numerous cracks throughout the utility pole at issue; that the pole is not in line with the other poles on Bank Drive; relocation of the pole would permit him to put a second story on his cottage at the Bank Drive property; and that the pole at his property should have been relocated when a pole on a neighbor’s property was relocated.


In response to that evidence, Penelec’s evidence is that although the utility pole at the Bank Drive property shows evidence of weathering, inspections have shown no signs of rotting or insect infestation or any other form of deterioration.  Penelec’s conclusion from the inspections is that the utility pole at the Bank Drive property is structurally sound having an estimated remaining service life of 15-20 years.  Both the utility pole at issue and Penelec’s electrical facilities attached to that pole comply with the clearance guidelines of the NESC.  Although the pole at issue is not in straight alignment with the other poles on Bank Drive, that is because the poles and attached facilities follow the contour of the road, and there is a slight curvature to Bank Drive.  However, this does not present any unsafe conditions.  In the event the utility pole at the Bank Drive property was deemed to be in an unsafe condition, Penelec would first attempt to reinforce that pole.  If replacement of that pole became necessary, Penelec would set the new pole in a hole adjacent to the existing pole.  Trying to move the utility pole in question to a location across the street presents problems of tree removal, right-of-way issues and impacts on the other utility poles in the neighborhood.


There was some discussion during the hearing as to whether the paved area immediately to the right of the utility pole at the Bank Drive property was part of Bank Drive or Mr. Marchant’s driveway.  However, it is Penelec’s position that it will not relocate the pole to a paved area.  If, as Mr. Marchant indicated, he were to have the pavement removed and the area seeded, Penelec could move the utility pole at issue further to the south and away from his cottage, if Mr. Marchant will pay the cost of the pole relocation.



It is my opinion, based on my review of the record in this proceeding, that Mr. Marchant has failed to satisfy the burden of proving that the appearance or condition of the utility pole at issue, or of Penelec’s facilities attached thereto constitute an unsafe condition.

CONCLUSIONS OF LAW


1.
The parties to and subject matter of this utility pole relocation complaint proceeding are within the Commission’s jurisdiction.



2.
Mr. Marchant, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Marchant failed to satisfy the burden of proving that the appearance or condition of the utility pole at issue, or of Penelec’s facilities attached thereto constitute an unsafe condition.



4.
The complaint should be dismissed for the failure to satisfy the burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:  


That the complaint of Kenneth J. Marchant against Pennsylvania Electric Company, at Docket No. C-20042511, is dismissed for the failure to satisfy the burden of proof.

Date:  December 14, 2004
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