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HISTORY OF THE PROCEEDING


This decision dismisses a complaint that Regina Etheridge (“Complainant”) filed with the Commission on March 26, 2004.  Etheridge alleges she cannot afford to pay the bills she receives for residential electric and gas service from PECO Energy Company (“Respondent” or “PECO”).  She seeks an affordable payment plan.  She previously complained about the same matter to the Commission’s Bureau of Consumer Services (“BCS”), which issued its determination of a payment plan on February 18, 2004 at BCS Case No. 1437269.  The Respondent answered the complaint on April 28, 2004.

A telephonic hearing was held on December 13, 2004 at 1:30 p.m. pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  The Complainant failed to appear for that hearing.  When I attempted to call the Complainant at the telephone number listed on the complaint and the hearing notice, I received a message that that number had been disconnected.  When I called the work number listed on the complaint, the person answering the phone stated that the Complainant would return by 2:00 p.m.  I recessed the hearing until 2:00 p.m. and when I attempted to call that number again, the same person explained that the Complainant still had not returned.

Upon resumption of the hearing, Lisa A. Lutz, Esq., representing the Respondent, moved to dismiss the complaint for lack of prosecution.  The Respondent submitted some brief testimony and offered three exhibits for admission into the record.  No briefs were filed.  The record closed upon conclusion of the hearing.  This decision memorializes my ruling at the hearing granting the motion to dismiss the complaint.

FINDINGS OF FACT
1. The Complainant, Regina Etheridge, received residential electric and gas service from the Respondent, PECO Energy Company, while residing at 18 Coates Street, Bridgeport, Pennsylvania 19405 from January 2003 until March 3, 2004 (PECO Exh. 1).
2. On March 3, 2004, PECO terminated electric and gas service on this account when a new service applicant applied for service at this address.

3. At the present time, the Complainant owes the Respondent the sum of $1,912.24 on this account (PECO Exh. 1).

4. On February 18, 2004, the BCS determined at BCS Case No. 1437269 that the Complainant should pay $661.00 on her Customer Assistance Program (“CAP”) arrearage by March 12, 2004, and beginning with her April 2004 bill, that she should pay the Respondent the monthly CAP budget amount, plus $15.00 each month to satisfy the arrearage owed on her CAP obligation (PECO Exh. 3).

5. The Complainant has paid nothing on this account, since the BCS issued its determination (PECO Exh. 1).

6. Since the BCS issued its determination, the Respondent received no energy assistance grants that it could credit to this account (PECO Exh. 1).

7. The Respondent seeks to have the entire account balance declared to be due and owing.

DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.
Notice of the telephonic hearing in this case was sent to the Complainant on August 10, 2004 by regular first-class mail to the address stated on the complaint.  To the best of my knowledge, this piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, I issued a Prehearing Order on August 12, 2004, which, inter alia, reminded the parties of the hearing date and time.  This Order also directed the parties to notify me, if the telephone numbers changed where they could be reached at the time of the hearing.  This Order, which was also mailed to the Complainant at the address stated on the complaint, was never returned.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).


The Complainant did not appear and did not respond to calls placed to the two telephone numbers she listed on her complaint at the time of the hearing.  The Complainant never notified me of another telephone number where she could be contacted.  Neither the Respondent nor I possessed any additional information about how to contact the Complainant.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.



Further, Section 332(a) the Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  As the party bringing this complaint seeking an affordable payment plan on this account for residential electric and gas service, the Complainant bears the burden of proving by a preponderance of the evidence that she is entitled to relief.  By failing to appear and present any evidence in support of her complaint, the Complainant has failed to meet this burden.  Thus, the complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).


Ordinarily, when a formal complaint raising an inability-to-pay issue is dismissed for failure to prosecute, the BCS decision on the informal complaint becomes the operative decision of the Commission.  Kenyon v. UGI Utilities, Inc., Docket No. C‑00957095 (Order entered April 26, 1996); Turner v. PECO Energy Company, Docket No. C-00956999 (Order entered April 11, 1996); and Darling v. Philadelphia Electric Company, Docket No. F‑00161139 (Order entered November 16, 1993).  However, when, as here, the Complainant is no longer a customer, the entire final account balance becomes immediately due.  Jordan v. Duquesne Light Company, Docket No. C-00968567 (Order entered September 16, 1997); and Beery v. PECO Energy Company, Docket No. C‑00968835 (Order entered August 12, 1997).  Therefore, the entire final balance on this account is immediately due the Respondent.


For the foregoing reasons, the complaint will be dismissed with prejudice without issuing a payment plan.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The due process rights of the Complainant have been fully protected in this proceeding.

3. By failing to appear and be heard on this complaint, the Complainant has failed to meet her burden of proving that she is entitled to the relief she seeks.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Regina Etheridge against PECO Energy Company at Docket No. C‑20042720 is hereby dismissed with prejudice.

2. That Regina Etheridge shall pay to PECO Energy Company all amounts due and owing but not yet paid on this account within thirty (30) days of entry of a final Commission Order in this case.
Date:  December 13, 2004

















John H. Corbett, Jr.










Administrative Law Judge
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