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HISTORY OF THE PROCEEDING



On March 16, 2004, Dwayne L. Sydnor (Complainant) filed a formal Complaint with the Commission against PECO Energy Company (PECO or Respondent), alleging that (1) PECO did not respond to 5 or more written inquiries from 12/3/2003 to 3/8/2004; (2) PECO did not permit Complainant to read the building’s electric meters which are located in a locked service cabinet; and (3) PECO failed to honor Complainant’s completed application for residential service dated January 27, 2004 for new account no. 35004-72-2665.


On April 20, 2004, PECO filed an Answer denying Complainant made any attempts at contact and denying that Complainant had applied for service as claimed.  PECO stated that its first contact with Complainant was March 16, 2004, when he applied for service.  



PECO averred that its meter at the stated location was located outdoors but may be placed in a cabinet, and is automated, which is read remotely.  PECO denied the additional allegations and requested that the Commission dismiss the instant Complaint or remove the automatic stay on the payment arrangement set forth under the BCS decision and authorize PECO to terminate service if payment is not made.  



On April 26, 2004, the chief administrative law judge issued an Interim Payment Order which directed Complainant to pay his monthly PECO bills until a final Commission order is in effect.  The Interim Order states that “Failure to comply with this order may result in the termination of your service.  The utility must give you termination notices as required by 52 Pa. Code Chapter 56.”  


On August 20, 2004, a Telephone Hearing Notice was issued setting the initial telephone hearing for December 16, 2004 at 10:00 am, and assigning the case to me.  I issued a Prehearing Order on August 31, 2004, which also stated the time and date of the hearing.  



I received a letter from Complainant on September 27, 2004, which asked that the hearing be an in-person hearing rather than telephonic, and asked that the hearing be held anywhere but Philadelphia.  Counsel for PECO agreed to travel to Harrisburg, and the hearing was converted to an in-person hearing.  The hearing notice noting this change was issued December 1, 2004.  



On December 16, 2004, counsel for PECO was present in the designated hearing room with his witnesses at the time set for the hearing.  Complainant was not present and had not contacted the Office of Administrative Law Judge.   A transcript of six (6) pages was generated, and the record was closed.  Counsel for PECO moved to dismiss the Complaint for lack of prosecution.  This Order grants that Motion.

FINDINGS OF FACT


1.
Complainant is Dwayne L. Sydnor, 1450 West Chester Pike, #525, West Chester PA  19382.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
Complainant filed a formal Complaint on March 16, 2004.


4.
By Telephone Hearing Notice dated August 26, 2004 and by Prehearing Order dated August 31, 2004, Complainant was advised that an Initial Telephone Hearing regarding his Complaint was scheduled for December 16, 2004 at 10:00 am.



5.
By letter received in the Office of Administrative Law Judge on September 27, 2004, Complainant asked that the hearing be converted from telephonic to in-person.  



6.
By notice sent December 1, 2004, the hearing was converted from telephonic to in-person.  The notice was sent to the address provided by Complainant and was not returned to the Office of Administrative Law Judge.



7.
Complainant did not appear for the hearing.



8.
Complainant did not settle nor withdraw his Complaint prior to the scheduled hearing date.

DISCUSSION



Before the Commission are both a Complaint and a Motion to Dismiss the Complaint for lack of prosecution.  The Complaint is a service complaint, wherein Complainant alleges that PECO has wrongly refused to open a residential account and would not allow him to “read” (quotes in original) the meter for his building.  In addition, the Complaint alleges that PECO did not respond to as many as five written inquiries over a three-month period.



The party filing the Complaint bears the burden of proving that he is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which means that one’s evidence is more convincing, by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission. 66 Pa. C.S. § 701.



Complainant cannot sustain his burden of proof without participation.  66 Pa. C.S. § 332(a).  Complainant having failed to appear and offer evidence, the Complaint will be dismissed for failure to prosecute.

CONCLUSIONS OF LAW



1.
Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).



2.
Notice mailed to Complainant’s last known address and not returned by the U.S. Post Office is presumed to have been received.  



3.
Complainant who fails to appear at the scheduled hearing fails to sustain his burden of proof.

ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
The Motion to Dismiss the Complaint of Dwayne L. Sydnor, filed by PECO Energy Company, is granted.



2.
The Complaint filed by Dwayne L. Sydnor, at PUC Docket No. C-20042628, is dismissed.

Dated:
January 14, 2005
















Susan D. Colwell








Administrative Law Judge
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