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history of the proceeding

This decision denies and dismisses the consolidated complaints because the Complainants failed to show that Comcast Phone of Pennsylvania, LLC (Comcast), formerly AT&T Broadband Phone of Pennsylvania, Inc. (AT&T Broadband),
 violated a statute that the Commission has jurisdiction to administer or violated a regulation or order of the Commission.
On August 6, 2003, Karen Gauden (Gauden or Complainants) filed her complaint with the Pennsylvania Public Utility Commission (Commission) against Comcast. On August 8, 2003, Donald A. Barnot (Barnot or Complainants) and Kevin Povich (Povich or Complainants) filed separate complaints against Comcast. Although the Complainants are in Bentleyville Telephone Company’s service territory, Comcast discovered that because of a labeling error in its (formerly AT&T Broadband’s) billing system, the Complainants were erroneously furnished with conventional telephone service (by use of cable) to service addresses neither AT&T Broadband nor Comcast was or is authorized by the Commission to serve. The Complainants want to retain the benefits of the service derived from service extended by AT&T Broadband and Comcast and not make other arrangements or be returned as customers to Bentleyville Telephone Company.

Comcast filed responsive answers to the complaints. Prehearing orders issued on December 19, 2003. Following Comcast’s motion to consolidate the complaints, Interim Order Three issued December 26, 2003, granting the motion and consolidating the complaints for purposes of hearing and decision because the complaints are virtually identical. The hearing on the complaints convened on April 22, 2004.
For the telephone hearing, Karen Gauden, Linda Barnot (Donald A. Barnot’s spouse), and Kevin Povich appeared and testified in support of their respective complaints. Alan C. Kohler, Esquire, appeared on behalf of Comcast and offered the testimony of Michael Gross, Advanced Services Project Manager, Comcast, who sponsored Comcast Exh. No. 1, three identical letters, dated July 22, 2003, one addressed to each of the three Complainants explaining the error involved and offering to mitigate the inconvenience to them of having their service returned to Bentleyville Telephone Company. Shaun Sparks, Esquire, monitored the proceeding on behalf of the Office of Consumer Advocate.
The record of the proceeding includes the prehearing orders; the interim order consolidating the complaints; the Respondent’s one exhibit, described above; and the 57‑page transcript of the hearing notes (NT). The record closed May 24, 2004. No brief was filed.
Findings of fact

1.
The Complainants, Karen Gauden, Donald A. Barnot, and Kevin Povich, reside in proximity to one another; for example, Donald A. Barnot resides at 55 Florence Drive, Charleroi (Washington County), Pa., and Kevin Povich resides at 56 Florence Drive, Charleroi (Washington County), Pa.
2.
AT&T Broadband and subsequently Comcast furnished and continues to furnish conventional telephone service using the cable that is used to transfer TV and Internet signals; Comcast does not furnish telephone service using Voice Over Internet Protocol. (NT, at 27–28.)
3.
Apparently, AT&T Broadband Phone of Pennsylvania, Inc., Comcast’s predecessor, as here relevant, obtained authorization from the Commission to furnish conventional telephone service over its cable (used for TV and Internet signals), within the “Verizon footprint”; since Comcast’s “cable footprint” does not go into Verizon North’s (formerly GTE’s) territory, it is not certified to furnish conventional telephone service to Verizon North’s territory. (NT, at 30.)
4.
The Commission never certified AT&T Broadband Phone of Pennsylvania, Inc., or Comcast to furnish conventional telephone service in Bentleyville Telephone Company’s territory. (NT, at 32.)
5.
For a few customers in the Charleroi area, the billing system of AT&T Broadband Phone of Pennsylvania, Inc., incorrectly labeled them as being associated with the Charleroi Rate Center (Verizon), when in fact the customers should have been associated with the Bentleyville Rate Center (Bentleyville Telephone Company); because of the labeling error in the billing system, it is likely that between the summer of 2001 and the early fall of 2003, an AT&T Broadband sales person told the Complainants that their locations (or addresses) were “serviceable” for conventional telephone service by AT&T Broadband. (NT, at 21, 24, 33–35.)
6.
As a result of the merger in November 2002, AT&T Broadband Phone of Pennsylvania, Inc., became Comcast Phone of Pennsylvania, LLC; after the merger Comcast began serving the former customers of AT&T Broadband using the same cable assets AT&T Broadband had used. (NT, at 35–36.)
7.
Before the merger, AT&T Broadband discovered that it was serving some customers that it was not authorized to serve; it was after the merger that an internal audit in June 2003 revealed that Comcast was serving the complainants and three others that it (and AT&T Broadband before it) was not authorized to serve. (NT, at 37, 41.)
8.
When Comcast discovered that it was serving the Complainants in error, it notified both the Commission and Bentleyville Telephone Company. (NT, at 39-40; Comcast Exh. No. 1.)
9.
Comcast Exh. No. 1 consists of letters to the Complainants, dated July 22, 2003, explaining that conventional telephone service had been furnished and continued to be furnished to them in error. (NT, at 38.)

10.
Comcast offered and continues to offer to the Complainants to mitigate the inconvenience caused by Comcast’s (AT&T Broadband’s) system labeling error as follows (NT, at 42; Comcast Exh. No. 1):

Bentleyville [Telephone Company] has assured Comcast that its service can be installed at your premises within the forty‑five (45) day period. Nonetheless, both companies have agreed that Comcast will not shut off service until Bentleyville verifies that the installation is complete, provided that installation of Bentleyville’s service is scheduled by the conclusion of the forty‑five (45) day period.
In an effort to mitigate your inconvenience, Comcast will refund $57.00 for three (3) months of recurring charges for your calling plan and reimburse you in the amount of $57.50 which is the cost of a standard installation of service by Bentleyville Telephone Company.

Bentleyville has informed Comcast that its telephone directory for 2003/2004 has already been printed. Therefore, Comcast will not only provide call forwarding to your new telephone number on a complimentary basis for sixty (60) days from the date you switch to your new provider, but also will provide another three (3) months of call intercept service. Call intercept will play a recorded message with your new telephone number for callers to your Comcast telephone number.

11.
Comcast’s TV and Internet cable service footprint overlaps Bentleyville Telephone Company’s rate centers, which do not coincide with geographical or community boundaries, so AT&T Broadband’s sales and installation personnel could have easily and inadvertently overlooked the impropriety of furnishing conventional telephone service to the Complainants who are located in the Bentleyville Rate Center. (NT, at 48.)
12.
At the time of the hearing, Comcast continued to furnish the Complainants with conventional telephone service pending resolution of the complaints. (NT, at 12–14.)
discussion
The Complainants do not dispute that they reside in Bentleyville Telephone Company’s service territory. On finding a labeling error in its billing system, Comcast discovered that the Complainants were erroneously furnished with conventional telephone service (by use of cable) to service addresses neither AT&T Broadband nor Comcast was or is authorized by the Commission to serve. The Complainants want to retain the benefits of the service derived from service extended by AT&T Broadband and Comcast and do not want to make other arrangements or to be returned as customers of Bentleyville Telephone Company. As former customers of Bentleyville Telephone Company, Complainants characterize being returned to the service of Bentleyville Telephone Company as a “penalty” resulting from AT&T Broadband’s or Comcast’s error. (NT, at 11, 45.)
A person who or that brings a complaint against a jurisdictional public utility, like Comcast, under Section 701 of the Public Utility Code (Code),
 incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

Subsection 332(a) of the Code is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainants are in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that the relief sought is warranted under the circumstances.

Since it is not disputed that the Complainants reside in the service territory of Bentleyville Telephone Company and since the evidence shows that the Commission never certified AT&T Broadband Phone of Pennsylvania, Inc., or Comcast to furnish conventional telephone service in Bentleyville Telephone Company’s territory,
 there is no basis for finding that the Complainants are entitled to continue to benefit from Comcast’s service when that benefit was conferred on the Complainants as the result of an error by Comcast’s predecessor. Eliminating the benefit of Comcast’s service to the Complainants cannot be fairly characterized as a “penalty,” as the Complainants characterize the circumstances.
Because the Complainants have failed to show that Comcast violated a statute which the Commission has jurisdiction to administer or violated a regulation or order of the Commission, the complaint is denied and dismissed.
conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2.
The Complainants, as the parties seeking affirmative relief from the Commission, have the burden of producing persuasive evidence of those facts necessary to support granting the relief sought or other appropriate relief. 66 Pa.C.S. §332(a).


3.
There is no competent, persuasive evidence to support the conclusion that AT&T Broadband Phone of Pennsylvania, Inc., or Comcast Phone of Pennsylvania, LLC, violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701. 

ORDER

THEREFORE,

IT IS ORDERED:

1. That the complaints captioned Karen Gauden v. Comcast Phone of Pennsylvania, LLC, at Docket No. C‑20030938; Donald A. Barnot v. Comcast Phone of Pennsylvania, LLC, at Docket No. C‑20030986; and Kevin Povich v. Comcast Phone of Pennsylvania, LLC, at Docket No. C‑20031022, are denied and dismissed because of the Complainants’ failure to carry the burden of proof.
2. 
That the complaint proceedings captioned Karen Gauden v. Comcast Phone of Pennsylvania, LLC, at Docket No. C‑20030938; Donald A. Barnot v. Comcast Phone of Pennsylvania, LLC, at Docket No. C‑20030986; and Kevin Povich v. Comcast Phone of Pennsylvania, LLC, at Docket No. C‑20031022, are terminated and the consolidated record to be marked “closed.”

Date:  December 16, 2004



______________________________







James D. Porterfield








Administrative Law Judge
�	AT&T Broadband Phone of Pennsylvania, Inc., changed its name to Comcast Phone of Pennsylvania, LLC, which is the existing jurisdictional operating company in Pennsylvania. There was a merger of AT&T Broadband Phone of Pennsylvania, Inc., and Comcast, which was finalized in November 2002; however, the resulting operating company retained the AT&T Broadband name until February 2003. (NT, at 23.)





� 	66 Pa.C.S. §§101–3316, as amended.


		


� 	52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





�	See Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954); see also Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A.2d 1037 (Pa. 1980); North American Coal Corp. v. Air Pollution Comm’n, 279 A.2d 356 (Pa. Cmwlth. 1971).





� 	NT, at 32.






