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HISTORY OF THE PROCEEDING


This decision recommends disposition of 325 complaints
 that were filed and consolidated in an action opposing a petition that Columbia Gas of Pennsylvania, Inc. (“Columbia”) filed with this Commission on August 22, 2003 at Docket No. P‑00032057 requesting approval of a consensus agreement to establish an ongoing fundraising mechanism for its Customer Assistance Program (“CAP”).  The Office of Trial Staff (“OTS”), the Office of Consumer Advocate (“OCA”) and the Office of Small Business Advocate (“OSBA”) joined Columbia in this proposal.  By Order entered on October 30, 2003, the Commission approved the consensus agreement conditioned upon disposition of these outstanding complaints.


By notice dated May 13, 2004, I was assigned to preside over this proceeding and draft a decision.  A Prehearing Conference Order issued the same day for a prehearing conference to be held on June 4, 2004.


On October 8, 2003, Columbia filed an answer to certain complaints, together with a motion to dismiss the same.  This motion was denied at the prehearing conference and the ruling was memorialized in a Prehearing Order that I issued on June 4, 2004.  Columbia filed an expanded answer to the complaints on December 1, 2003.


On November 13, 2003, Columbia moved to consolidate certain complaints with the lead case at Docket No. C‑20031302.  Columbia expanded upon this request through motions filed on November 25 and December 22, 2003.  These cases were consolidated in the May 13, 2004 Prehearing Conference Order.  Thereafter, Columbia on May 27, 2004 moved to sever nine cases that were improperly joined.  Without objection, the June 4, 2004 Prehearing Order severed the following nine complaints:




Fred J. Saylor



C-20031427



Susan Ann McGinnis


C-20031428




William C. Schwartz


C-20031605



Barbara McCabe


C-20031643




Jennie Wustin



C-20031663




Helen McKain



C-20031665




Susan A. Paul



C-20031712




Helen Paul



C-20031713




Gabriel Paul



C-20031714
On July 28, 2004, Columbia moved to join the complaint of Joseph and Helen LeJeune at Docket No. C‑20043101 with this proceeding.  An Interim Order issued August 17, 2004 granting this motion without objection.  



The June 4, 2004 Prehearing Order, inter alia, informed the parties of their rights, duties and responsibilities, and established a litigation schedule.  A hearing was held on September 21, 2004.  Counsel represented Columbia, the OCA and the OSBA.  Two individual Complainants, Betty Jane Robertson and Sarah Mae Blumling, appeared pro se.  Columbia submitted two statements of prepared written direct testimony, together with four supporting exhibits.  The OSBA offered one statement of prepared written direct testimony.  Altogether, the prehearing conference and the hearing generated 68 pages of notes of testimony.  No briefs were filed.  The record closed on October 21, 2004.
FINDINGS OF FACT
A.
Columbia Gas of Pennsylvania, Inc.
1. Columbia furnishes natural gas service to approximately 400,000 customers pursuant to certificates of public convenience that this Commission issued.  Columbia provides natural gas service to numerous communities in 27 counties in Pennsylvania (Columbia St. 2 at 2).
2. Shortly after many steel mills closed in the early 1980’s, Columbia recognized a growing number of new low-income, payment-troubled customers within its customer base.  To assist customers with a short-term economic crisis, such as unemployment, Columbia developed a short-term program, Customer Assistance Referral Evaluation Services (“CARES”).  Many did not recover.  As the group of newly poor grew, so did the balances on their accounts with Columbia.  In turn, the growing unpaid account balances placed upward pressure on the rates other customers paid.  Columbia then observed a need for a program to assist low-income customers experiencing longer-term payment troubles (Columbia St. 1 at 2).
3. In collaboration with the Commission’s Bureau of Consumer Services (“BCS”) and the Office of the Consumer Advocate (“OCA”), Columbia developed a Customer Assistance Program (“CAP”) pursuant to the Commission’s Order in Columbia’s 1989 rate case.  Columbia implemented the first CAP as a pilot program in 1992 for the purpose of determining the feasibility of using a CAP as an alternative to traditional credit and collection activity for payment-troubled, low-income customers (Columbia St. 1 at 2).
4. Prior to the first CAP, Columbia treated low-income customers, who had difficulty paying their gas bills, like any other non-paying customers.  Columbia sent them reminder notices, then termination notices, and finally, it terminated service and attempted to collect the unpaid balances through a collection agency.  The process of sending termination notices, terminating customers, and instituting collection proceedings is very expensive.  Those costs, together with the other costs associated with operating the utility, are factored into the utility’s rates, which all customers pay (Columbia St. 1 at 2‑3).
5. In addition, when a utility is unable to collect from customers who do not pay, those amounts are considered “uncollectible” and the utility writes them off.  Because of the manner in which utility rates are established, this uncollectible amount is factored into Columbia’s rates along with the costs associated with termination and collection efforts, so customers who pay their bills also pay the bills of those customers who failed to pay and they also pay for the wasted effort associated with trying to collect from low-income customers, who simply cannot pay (Columbia St. 1 at 3).

6. Columbia provides payment plans for customers, who cannot pay their bills.  Columbia offers a budget payment plan, which allows a customer to pay 1/12th of his/her total annual bill each month and so it allows him/her to avoid paying higher bills in the winter.  Columbia also offers a budget “plus” payment plan for customers, who have fallen behind on their bills and carry an account arrearage.  Under this latter payment plan, a customer pays the budget bill, plus an amount to pay down the account arrearage (Columbia St. 1 at 3).
7. These payment plans for low-income customers do not change the affordability of the bill.  If a customer is unable to pay a budget bill, he/she will be unable to pay the budget bill plus an amount to satisfy prior unpaid bills.  When this happens, the low-income customer breaks the payment arrangement and typically registers a complaint with the Commission (Columbia St. 1 at 3).

8. After receiving such a complaint, the Commission may mediate a new payment plan or impose one after a formal complaint proceeding.  While these proceedings are pending, Commission regulations prohibit the utility from terminating customers.  Customers many times fall further behind in paying their bills, since there is no incentive for them to pay.  Eventually, a low-income customer’s unpaid balance grows to a point where they can no longer pay it, and Columbia must consider the unpaid balance as uncollectible and write it off.  The time and money associated with negotiating, mediating and litigating payment arrangements, as well as the uncollectible accounts balances, are all costs of doing business for the utility.  As such, they must be factored into the rates that all customers must pay (Columbia St. 1 at 3‑4).
9. This process for including uncollectible balances, together with the expenses of termination and collection in customer rates, has been a well established principle of public utility ratemaking in Pennsylvania for a long time (Columbia St. 1 at 4).

10. This process resulted in good-paying customers, through their utility rates, having to pay both for the costs of attempting to collect from low-income customers, as well as for the unpaid bills of low-income customers (Columbia St. 1 at 5).
11. To solve this problem, Columbia in conjunction with the BCS and the OCA created the initial CAP to enable low-income customers to maintain gas service, eliminate expensive termination and collection efforts, provide Columbia with a greater probability of receiving payment for the service it provided, and control the level of uncollectibles that other good-paying customers were paying in their gas bills (Columbia St. 1 at 5).
12. Every major gas and electric utility in Pennsylvania has a CAP.  The Commission adopted a Policy Statement at 52 Pa. Code §69.261, which declares its policy on this subject (Columbia St. 1 at 5‑6).
13. Enrollment in Columbia’s initial CAP in 1992 was limited to 1,000 eligible, payment-troubled, low-income customers.  To be eligible, a low-income customer must have a total household income of no more than 150% of the federal poverty level.  For example, based on current federal poverty level guidelines, total annual household income cannot exceed $13,470 for a family of one.  A payment-troubled customer must have failed a payment plan within the last 12 months, participated in another utility’s CAP or failed a credit score when applying for gas service with Columbia (Columbia St. 1 at 6).
14. In October 1992, Columbia hired an independent consultant, XENERGY Inc., to provide feedback on the strengths and weaknesses of the pilot CAP.  Since it was too early in the process to measure whether the program had a positive impact, the evaluation served as an initial assessment of start-up and process activities positioning the program to optimize success (Columbia St. 1 at 7).

15. Columbia commissioned numerous studies by independent consultants to evaluate the CAP from numerous perspectives.  In November 1994, A&C Enercom conducted a preliminary assessment of Columbia’s CAP, comparing CAP versus non-CAP customer payment behavior.  That study concluded the pilot was performing as anticipated and CAP customers were paying more frequently, because their bills were more affordable (Columbia St. 1 at 7).
16. In November 1996, A&C Enercom and Debra L. Steckel Consulting prepared a final pilot evaluation assessing the overall effectiveness and efficiency of the CAP pilot.  That study concluded that customers are more likely to pay their bills, if those bills are more affordable.  Some program changes were recommended and adopted regarding credit and collection activity for CAP customers and providing customers with different payment options (Columbia St. 1 at 7‑8).

17. In September 1998, Abacus Custom Research with Debra L. Steckel Consulting explored CAP participants’ perceptions of the program.  Two focus groups were conducted, one with transportation pilot participants and one with the original pilot program participants.  That evaluation concluded that customers prefer to participate in a natural gas aggregation, rather than choosing their own natural gas supplier.  As a result of that recommendation, Columbia incorporated an aggregation provision in its CAP, wherein the customer agrees to appoint Columbia as its agent to select a gas supplier and Columbia competitively bids the aggregated volumes to eligible suppliers in an effort to secure the lowest possible price for gas supply (Columbia St. 1 at 8).

18. In January 1999, H. Gill Peach & Associates/Scan America provided an impact assessment and Debra L. Steckel Consulting provided a progress assessment of the one-year extension of the CAP pilot.  These studies concluded that Columbia’s changes to the CAP recommended and adopted in 1996 were appropriate and working successfully.  Columbia’s default rate, i.e., the number of customers who failed to comply with the CAP payment plan and who were removed from the program, dropped by 50%, falling below the industry average, with affordability continuing to be a key factor (Columbia St. 1 at 8).
19. Over the years, Columbia continued to adjust its CAP based upon the findings of these studies (Columbia St. 1 at 9).
20. Columbia notes that more than 73% of CAP customers pay their bills on time, which is significantly higher than the on-time payment of those customers prior to participation in its CAP.  Only 5% of CAP customers are removed from the plan for failure to make their payment.  On average, CAP customers make more than double the number of payments made before they joined CAP.  CAP customers pay 87% of the bills they are asked to pay compared to their non-CAP counterparts, who pay only 45% of their bills (Columbia St. 1 at 9).
21. In 1999, the Pennsylvania Legislature passed the Natural Gas Choice and Competition Act (the “Choice Act”), 66 Pa. C.S. §§2201, et seq., which endorsed the continuation of any existing CAP and required implementation of CAPs for major gas distribution utilities.  66 Pa. C.S. §2203(7).  (Columbia St. 1 at 9‑10).

22. Section 2203(6) of the Choice Act, 66 Pa. C.S. §2203(6), requires the Commission to establish a cost-recovery mechanism to allow utilities to recover all of the costs associated with universal service programs, such as Columbia’s CAP.  The funds collected through this mechanism remain in the service territory of the utility to benefit other Columbia customers (Columbia St. 1 at 10).
23. As part of its restructuring filing that the Choice Act required, Columbia filed a comprehensive needs analysis and CAP proposal with the Commission in 1999 at Docket No. R‑00994781.  In the needs assessment, Columbia used data from the 1990 Census and from its own customer information system to identify customers, who were at or below 150% of the poverty level.  Columbia then identified which of those customers were chronically payment-troubled.  Columbia identified a total of 22,436 customers in its service territory, who were potential candidates for its CAP (Columbia St. 1 at 11; Columbia St. 2 at 2‑3).

24. From this data, Columbia, the OTS, the OCA, the OSBA and about a dozen other parties intervening in Columbia’s restructuring filing, proposed a program targeted toward helping these payment-troubled, low-income customers (Columbia St. 1 at 11).
25. On October 15, 1999, the Commission approved Columbia’s Winter Heating Season and Universal Service Program Extension Settlement (“USP Extension Settlement”) at Docket No. R‑00994781, which provided guidelines for the enrollment levels and funding of Columbia’s CAP (Columbia St. 2 at 3; Columbia Exh. PDH‑1).

26. Under the terms of the USP Extension Settlement, Columbia’s CAP was expanded to include up to 22,000 eligible low-income customers between November 1999 and December 31, 2003.  The settlement specified the following goals: 2,000 average customers for the year 2000; 7,000 average customers for the year 2001; 13,000 average customers for the year 2002; and 19,500 average customers for the year 2003 (Columbia St. 2 at 3).

27. The principal source of funding for the initial expansion of Columbia’s CAP was provided through reduced funding of existing trusts that were originally established to pay for post-retirement benefits other than pensions (the “OPEB”).  The settlement allowed Columbia to use monies already included in its rates for funding OPEB trusts for the expansion period through December 31, 2003 to the extent that such trusts were over-funded.  This method allowed for the initial expansion of the CAP without an increase in customers’ rates (Columbia St. 2 at 3).

28. In 2000, Columbia enrolled 7,138 new CAP customers.  By December 31, 2001, Columbia had 8,138 CAP participants, which included 1,000 customers from the CAP pilot, versus the 3,000 CAP participants contemplated under the terms of the USP Extension Settlement.  The higher CAP enrollment, coupled with significant increases in gas costs during the winter of 2000-2001, created a need for additional CAP funding (Columbia St. 2 at 4).
29. Columbia notes that gas costs are the single biggest factor affecting CAP costs.  The shortfall component of CAP costs is based on the difference between the amount billed under tariff rates and a customer’s CAP payments.  Since a CAP customer’s payment is based on the customer’s income, when gas costs rise, shortfall expenses increase (Columbia St. 2 at 4).

30. To address this situation, Columbia met with interested parties in early 2001 to discuss additional funding and revisions to the CAP to reduce costs, including reduced enrollment targets.  On July 9, 2001, Columbia filed a Petition for Approval of CAP Agreement and Amendment of CAP (the “Petition and Agreement”) at Docket No. P‑00011906.  The Commission approved the Petition and Agreement on August 30, 2001 (Columbia St. 2 at 4; Columbia Exh. PDH‑2).
31. The Petition and Agreement reduced the CAP enrollment targets from the USP Extension Settlement to 90% of their specified levels and extended arrearage forgiveness from 4 to 6 years.  In spite of these changes, Columbia projected a shortfall in CAP funding through December 31, 2003 of $10.7 million, which would be partially offset by additional funding of $5.9 million.  Similar to the UPS Extension Settlement, the source of CAP funding under the Petition and Agreement would come from Columbia and not its ratepayers (Columbia St. 2 at 5).

32. To address this shortfall in CAP funding, Columbia filed a petition on October 16, 2002 at Docket No. P‑00021987 to provide for additional funding for its CAP and universal service costs during 2003.  Columbia believed it was obligated to seek this additional funding pursuant to the language in the Commission’s previous Order at Docket No. P‑00011906 (Columbia St. 2 at 5‑6).
33. In the proceeding at Docket No. P‑00021987, Columbia sought permission to: (1) charge the maximum rate under its Rider CC and use the additional revenues as interim CAP funding; (2) to use certain credits resulting from an interstate pipeline as an additional interim source for CAP funding; and (3) to leave for future recovery 2003 CAP costs in excess of funding.  The Commission resolved this proceeding by Order dated March 6, 2003 (Columbia St. 2 at 6; Columbia Exh. PDH‑3).

34. In approving the settlement at Docket No. P-00021987, the Commission required Columbia, the OTS, the OCA, and the OSBA to meet during 2003 to develop an on-going funding mechanism for CAP and universal service costs.  The Commission required Columbia to file a funding proposal by no later than September 1, 2003 (Columbia St. 2 at 6).

35. In November 2002, Columbia updated its Universal Service and Energy Conservation Plan (“Universal Service Plan”) and filed it with the Commission at Docket No. M‑00021682 for review and approval.  In the Universal Service Plan, Columbia updated the CAP needs analysis based upon updated U.S. Census data and updated information from Columbia’s customer information system.  The updated needs analysis showed that up to 27,000 Columbia customers were candidates for its CAP.  The Commission approved the needs analysis and the Universal Service Plan, thereby expanding Columbia’s CAP to 27,000 customers (Columbia St. 1 at 11‑12).

36. Until the Commission approved a funding mechanism called Rider CAP in September 2003, Columbia implemented each of the CAP funding mechanisms without asking customers to pay increased rates (Columbia St. 1 at 12).
37. In the spring of 2003, Columbia, the OTS, the OCA and the OSBA began meeting to discuss a framework for an ongoing funding mechanism.  After several meetings, Columbia proposed that a rider be established to collect CAP shortfall (the difference between the billed amount and a customer’s CAP payment), CAP administrative costs and CAP pre-program arrearages.  The parties negotiated the terms of an agreement, which is the subject of this proceeding.  The terms of this agreement are as follows:




a.
Columbia commits to continue to expand CAP participation up to a level of 27,100 customers, which is the number identified in its current needs analysis, until the Commission directs otherwise.




b.
Columbia establishes a CAP Rider to quarterly adjust residential rates to provide for recovery of the CAP shortfall (the difference between current residential rates and CAP customer requested payments) and CAP customer application costs of $30 per applicant.




c.
Columbia implements its CAP Rider on November 1, 2003 to partially offset under-recovery of CAP costs in 2003.




d.
Columbia eliminates the temporary increase to Rider CC, effective November 1, 2003, that was used to fund CAP in the CAP Interim Funding Order.




e.
Columbia continues the USP Settlement provision requiring it to deposit actual OPEB expense in OPEB trusts commencing January 1, 2004, with Columbia’s commitment to credit the CAP Rider with an amount equal to the estimated annual difference between the OPEB rates allowance of $4.4 million and actual OPEB expense.



f.
Columbia agrees to extend the existing prohibition on changes in base rates until July 1, 2005.




g.
On August 22, 2003, Columbia filed its petition at Docket No. P‑00032057 seeking authority to establish a Rider CAP and to collect from its non-CAP customers the costs included in the agreement reached by the parties (Columbia St. 2 at 6‑7; Columbia Exh. PDH‑4).

38. Under Rider CAP, Columbia does not recover administrative costs of the CAP, with the exception of an application fee of $30 to be used to pay CBO costs, nor the pre-program arrearages for CAP customers.  These amounts are reflected as an operational expense that Columbia incurs (Columbia St. 2 at 7‑8).
39. Rider CAP recovers the shortfall associated with sponsoring a CAP customer.  This shortfall is the difference between what the CAP customers are billed based upon the current residential tariff rate and the amount CAP customers are able to pay based upon their income.  Columbia provides a calculation of the Rider CAP placed into effect on November 1, 2003 (Columbia St. 2 at 8; Columbia Exh. 4).

40. There are offsets to the CAP shortfall expenses included in Rider CAP.  Columbia estimates the amount of Low Income Heating Energy Assistance Program (“LIHEAP”) grants received by CAP customers.  This amount currently reduces CAP shortfall expenses by approximately $1.3 million annually.  Columbia agrees to provide a credit to CAP shortfall expenses from its funds associated with OPEB trusts, which can amount up to $1 million each year, depending upon the funding level of these trusts.  These offsets, in conjunction with the fact that the CAP Rider does not recover about $505,000 in annual administrative costs, nor does it recover an estimated $1.5 to $2 million in annual pre-program arrearage costs, means that each year, customers pay $4,805,000 less than the overall cost of the CAP (Columbia St. 2 at 8).
41. Since it could have sought full recovery of these costs in accordance with its rights under the Choice Act, Columbia posits the settlement is a reasonable resolution to this issue saving customers money every year (Columbia St. 2 at 9).

42. Columbia consulted with the OTS, the OCA and the OSBA, together with the Commission’s Bureau of Consumer Services (“BCS”), to develop a notice to its customers explaining the purpose of the Rider CAP and to quantify the impact on an average customer’s monthly bill.  Commencing August 28, 2003, Columbia furnished this notice in the form of a bill insert to its residential customers (Columbia St. 2 at 9; Columbia Exh. PDH‑4, Appendix E).
43. Columbia’s CAP is available to residential customers, whose total household income is less than 150% of poverty level and who have failed to abide by a payment plan in the last 12 months.  Under the CAP, Columbia agrees to give each customer a discounted gas bill and agrees to forgive all unpaid prior bills.  In exchange for these benefits, the CAP customer must agree to comply with certain obligations or else the customer will be removed from the CAP and Columbia will terminate service.  These obligations include: agreeing to pay the bill each month on time; agreeing to pay an additional $5.00 monthly co-payment towards the prior unpaid bills on the account; agreeing to apply for all available energy assistance, which will be applied to the discounted rate given to the CAP customer; agreeing to verify income yearly; agreeing to apply for all eligible free weatherization service offered by Columbia and through the Department of Community Affairs state weatherization agencies; and agreeing to participate in the CAP natural gas aggregation.  If a CAP customer fails to fulfill any of these obligations, Columbia will notify the customer that he/she is at risk of being removed from the CAP and in the event of non-payment, having his/her gas service terminated.  If a customer fails to fulfill these obligations, Columbia will terminate his/her service (Columbia St. 1 at 12‑13).
44. Columbia’s call center and universal service agents identify potential customers for its CAP and they refer these customers for enrollment in the CAP.  Customers are enrolled in the CAP by community-based organizations (“CBOs”), which are coordinated by the Dollar Energy Fund.  The CBO verifies the customer’s income, determines which payment plan is best for the CAP customer from one of the following four options (Columbia St. 1 at 13):



a.
Option 1:
The CAP customer pays a percentage of his/her income.  From 0‑110% of poverty level, the CAP customer pays 7% of his/her income and from 111-150% of poverty level, the CAP customer pays 9% of his/her income (Columbia St. 1 at 13).




b.
Option 2:
The CAP customer pays the average of the last 12 months of customer payments.  This option is only available to customers who have had six months of continuous gas service (Columbia St. 1 at 13‑15).



c.
Option 3:
The CAP customer pays a percentage of a bill on a flat rate.  In other words, the CAP customer pays 50% of the budget bill, which is adjusted each August for changes in volumes and gas prices (Columbia St. 1 at 14).



d.
Option 4:
This option is for CAP customers over 60 years of age, who are asked to pay 75% of the budget bill (Columbia St. 1 at 14).



e.
Regardless of which option is chosen, the payment recommended is never less than the average of the previous twelve payments, unless a significant hardship occurred which impacted the customer’s ability to pay (Columbia St. 1 at 14).

45. Columbia serves approximately 40% of all CAP customers under Option 3.  These customers pay 50% of their budget bills.  For example, if a customer’s budget bill is $100.00 per month, this customer will be required to pay $50.00 per month, plus a $5.00 co-payment to satisfy his/her arrearage.  The difference between the $100.00 and the $50.00 is called the shortfall or CAP credits.  Columbia collects this amount from non-CAP residential customers through Rider CAP (Columbia St. 1 at 14).
46. Rider CAP does not cover the entire cost of the program.  It only recovers the shortfall and a $30.00 application fee that CBOs charge for processing CAP applications.  Columbia writes-off whatever balance a customer had on his/her account when he/she enrolled in the CAP (the “pre-program arrearage”).  Columbia incurs a substantial amount of administrative expenses associated with running the CAP that are not recovered through Rider CAP.  These administrative expenses include internal and external staffing, intake verification, training, consumer education and account monitoring.  Each year Columbia will write-off between $1,500,000 and $2,000,000 in pre-program arrearages.  Columbia will incur approximately $770,000 in administrative expenses, $505,000 of which are not recovered through Rider CAP.  Additionally, Columbia will include as a source of CAP funding any excess OPEB trust funds that may exist each year, which could amount to $1,000,000 in additional CAP funding (Columbia St. 1 at 14‑15).
47. Columbia posits its CAP is a necessary program required by law, Commission regulation and order.  CAP provides real benefits to low-income, payment-troubled customers living within its service territory.  The CAP was designed by parties representing every aspect of Columbia’s customer base and approved by the Commission after extensive testing through pilot programs and multiple independent evaluations.  The CAP provides a means for needy customers to continue receiving gas service at affordable rates, which is a good alternative to traditional utility termination and collection efforts that are costly and ineffective (Columbia St. 1 at 15‑16; Columbia St. 2 at 9‑10).

48. Columbia disagrees with those Complainants, who argue that its shareholders should bear the cost of the CAP.  First, Section 2203(6) of the Choice Act, 66 Pa. C.S. §2203(6), specifically authorizes gas utilities to “fully recover” the costs associated with CAPs.  Second, historically, the utility ratemaking process has always recognized that costs incurred for collection efforts, together with the uncollectible accounts of poor-paying or non-paying customers, are an expense to be included when developing rates.  This expense is a cost of doing business, just like staffing a call center to answer customer questions, paying people to read meters or paying people to lay gas lines.  Since uncollectible accounts are a cost necessarily incurred in providing utility service, these costs are recoverable from customers (Columbia St. 2 at 10).
49. Columbia opines that implementation of a CAP and recovery of the costs associated with it fit within general ratemaking principles.  The fundamental theory is that CAP is a substitute for traditional collection activities with low-income customers, because such traditional activities are costly and ineffective for low-income, payment-troubled customers.  In Pennsylvania, utilities cannot terminate utility service to non-paying customers like a cable company or a cell phone company.  When seeking to terminate gas service to residential customers, Pennsylvania gas utilities must follow the Commission’s regulations set forth in Chapter 56 of Title 52 of the Pennsylvania Code of Regulations.  In addition, the Commission requires utilities to offer payment arrangements with customers having overdue accounts.  If a customer is dissatisfied with a Company’s offer of a payment plan, the customer can seek Commission intervention.  Prior to initiation of the CAP, low-income, payment-troubled customers often failed to comply with multiple successive payment arrangements, thereby increasing the amounts that ultimately became uncollectible (Columbia St. 2 at 10‑11).
50. Columbia estimates it costs an average of $98.84 to terminate/reconnect a non-payment account customer.  This amount does not include the account arrearage.  Once the non-paying customer’s service is terminated pursuant to Commission regulations, the utility must then attempt to collect its unpaid bills through the civil collection process.  For CAP customers, the basic collection process costs about $85.50 per account.  It can cost Columbia between $300.00 and $500.00, plus $160.00 in court costs, for each case.  In total, it can cost $744.34 to terminate and collect from non-paying customers.  In the case of low-income customers who do not have the money to pay, the utility often spends more on the process that it can collect from the customer.  When the utility cannot collect from low-income customers, Columbia will write off those bills as uncollectible and they will be factored into its rates as a cost of doing business, together with the costs of complying with Chapter 56 regulations and the utility’s collection effort costs.  Columbia opines it is not cost-effective to engage in termination procedures and collection efforts, when low-income customers do not have the financial ability to pay (Columbia St. 2 at 11‑12).

51. When its base rates were established in 1995, Columbia’s rates included an allowance of $6 million for uncollectible accounts.  With the expansion of the CAP to include up to 27,000 customers and with substantial increases in gas costs, the resulting CAP shortfall far exceeds this allowance.  The write-offs of pre-program  arrearages for CAP customers exceed $1.5 million annually, in addition to the normal, ongoing uncollectible accounts of non-CAP customers (Columbia St. 2 at 12).
52. One of the fundamental philosophies behind the CAP is that all customers should have access to utility services, regardless of their ability to pay.  Under traditional utility ratemaking theory, in order for that goal to be achieved, the costs associated with providing that service to customers, who are unable to pay, must be paid by someone.  This fundamental philosophy, coupled with the fact that it is expensive and ineffective to terminate and attempt to collect from low-income customers, gave rise to the concept that a better approach would be to reduce the utility’s rate to an amount that a low-income customer could afford.  Obtaining an affordable payment from these customers, Columbia believes, is better than charging a full tariff rate and receiving little or no payment from customers, who find themselves hopelessly behind on their payments.  The CAP allows a low-income customer to retain his/her utility service and the utility will not need to spend as much money on termination procedures, collection efforts and writing off uncollectible accounts (Columbia St. 2 at 13).
53. Columbia will see no increase in its profit from Rider CAP, which is not designed to increase its rate of return.  It designed Rider CAP to recover only a portion of the additional costs associated with expanding the CAP.  Since it only recovers part of these additional costs, Columbia will not make a profit from Rider CAP (Columbia St. 2 at 13).

54. In developing Rider CAP terms, Columbia will use savings in termination and collection costs to partially offset CAP administrative costs that are not recovered through Rider CAP (Columbia St. 2 at 13).

55. Both Rider CAP and the CAP low-income program contain provisions to ensure that only costs incurred to serve eligible low-income customers will be recovered.  The CAP contains eligibility provisions, which are administered by independent, third-party organizations in accordance with Commission-approved guidelines.  Rider CAP contains a formula that specifically defines the calculation of the rate under Rider CAP.  For customers currently in CAP, the formula takes into consideration the enrolled customers, their consumption, the revenues billed, and the amounts that other customers are asked to pay to determine the CAP shortfall.  For customers projected to be enrolled in CAP in the next quarter, the formula considers those same four variables in order to estimate the anticipated CAP shortfall.  Columbia is permitted only to recover the shortfall between standard residential rates and the required payments of customers enrolled in the CAP and customer application costs of $30 per customer.  Other costs, such as forgiven pre-program arrearages, are not recoverable under Rider CAP.  The Rider CAP mechanism also recognizes, as a credit against the shortfall, Energy Assistance Program funds provided to low-income customers under state or federal assistance programs.  In addition, the quarterly adjustment of Rider CAP rate is designed to match recoveries under Rider CAP with changes in gas costs, to further protect against over-or under-recoveries of CAP costs.  Finally, the Rider CAP mechanism contains a customer enrollment limit, which provides additional control on the rate (Columbia St. 2 at 14‑15).
56. Columbia and the other signatory parties to the settlement agreed that Rider CAP should not be charged to industrial or commercial customers.  The Commission previously considered the proper allocation of the costs of Columbia’s residential low-income programs in Columbia’s 1989 rate case at Docket No. R‑00891468, which decided that such costs should be retained within the class eligible to participate in the program.  Both the Commonwealth Court of Pennsylvania and the Supreme Court of Pennsylvania affirmed this decision (Columbia St. 2 at 15).

57. Columbia opines that state law requires all major public utilities to offer CAPs and it requires them to be fully funded.  State law authorizes the Commission to allow utilities to fully recover the costs associated with these programs.  While it has complied with state law requiring a CAP for the last five years, Columbia has been able to avoid asking its customers for CAP funding through efforts taken in conjunction with the regulatory parties.  The Commission has repeatedly reviewed and approved Columbia’s CAP; it has reviewed Columbia’s needs analysis that proves a CAP is necessary; and it has reviewed and approved several interim funding mechanisms for CAP.  Now however, due to the increasing need for the CAP and increasing gas costs, Columbia posits it can no longer offer the CAP without seeking funding from customers through Rider CAP.  As a result of a cooperative effort with the OTS, the OCA and the OSBA, Columbia proposes a funding mechanism for the CAP that is designed to recover only that portion of CAP costs, which result from the discount given to CAP customers and costs associated with administering that program.  Columbia reiterates it makes no profit from the Rider CAP and the Rider CAP does not fully recover all costs associated with the CAP.  Therefore, Columbia opines Rider CAP is a reasonable means of funding the CAP, as it provides an alternative to the traditional termination and collection activity that is ineffective for low-income customers and it permits low-income customers continued access to gas utility service (Columbia St. 2 at 15‑16).
B.
The OSBA
58. The OSBA participated in the settlement at Docket No. P‑00032057 to protect the interests of Columbia’s small-business ratepayers.  Under the terms of the settlement, the incremental costs of the CAP are recovered through a charge on residential ratepayers.  As such, small businesses are not required to pay for these costs (OSBA St. 1 at 2).
59. The OSBA posits small businesses’ interests are further protected by Columbia’s reaffirming its commitment to make cash deposits into its OPEB trust funds at the level of its annual OPEB expense.  The OSBA opines this provision ensures that longer-term OPEB costs, which all ratepayers must paid for, are not implicitly used to fund the CAP (OSBA St. 1 at 2).

60. The OSBA’s agreement to the settlement should not be construed as its approval of the design of Columbia’s CAP, the magnitude of participation in the program or the regulatory procedure by which the settlement was adopted.  The OSBA insists it entered into the settlement solely because small business customers’ interests were fully protected.  The OSBA did not formulate a position on any of these issues when entering into the settlement (OSBA St. 1 at 2).
C.
Complainant Betty Jane Robertson
61. The Complainant, Betty Jane Robertson, has resided at 61 Courtney Street, Emsworth, Pennsylvania 15202 since 1986 (N.T. 56).

62. Robertson has been a Columbia customer for “as long as [she] can remember” (N.T. 56).
63. Robertson is a retired elementary school teacher (N.T. 56).

64. Robertson opines that nobody should tell her what charity she can contribute to.  She receives a report from any charity to which she contributes and she then can judge its standing (N.T. 57).
65. Robertson wonders how fraud will be detected and if Columbia’s customers will receive reports on persons participating in the CAP (N.T. 58).

66. Robertson also complains about the manner in which Columbia customers were informed of this matter.  She believes a bill insert provided inadequate notice about this program to Columbia’s customers (N.T. 57).

67. Robertson understands that nearly every major public utility must provide some type of CAP for low-income, payment-troubled customers pursuant to a policy established by the Pennsylvania Legislature (N.T. 57‑59).

D.
Complainant Sarah Mae Blumling
68. The Complainant, Sarah Mae Blumling, has resided at 307 Tabor Street, Pittsburgh, Pennsylvania 15204 for 50 years (N.T. 61).
69. Blumling is a Columbia customer (N.T. 61).

70. Blumling is a retired power machine operator living on Social Security income.  She does not have a pension (N.T. 62).

71. Blumling explains that her monthly expenses exceed her monthly income and she cannot afford any extra expenses, such as an additional charge on her gas bill to fund Columbia’s CAP (N.T. 61‑62, 64).

72. Blumling has applied for food stamps and the PACE program, but did not qualify.  I suggested that she consult after the hearing with Columbia representatives attending this proceeding to see if she herself could qualify for Columbia’s CAP.  Likewise, I suggested that Blumling might want to contact other utilities to see if she could qualify for their CAPs (N.T. 62‑64).
73. Blumling also complains that a bill insert provided inadequate notice about this proceeding (N.T. 64).

DISCUSSION 


Columbia here seeks Commission approval for Rider CAP, a funding mechanism for its CAP for low-income, payment-troubled customers.  The Commission approved a joint settlement that Columbia, together with the OTS, OCA and OSBA, proposed to establish this Rider CAP at Docket No. P‑00032057, conditioned upon disposition of outstanding complaints.  The proceeding sub judice reviews these complaints. As the party seeking affirmative relief from the Commission, Columbia bears the burden of proof.  66 Pa. C.S. §332(a).

A.
The Burden of Proof


The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Columbia has satisfied its burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the opposing parties has submitted evidence of co-equal value or weight to refute Columbia’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence in the record must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
B.
The Need for CAPs


In 1999, the Pennsylvania Legislature passed the Natural Gas Choice and Competition Act (the “Choice Act”), 66 Pa. C.S. §§2201, et seq., which required the Commission to continue regulating CAPs.  Section 2203(7) of the Choice Act, 66 Pa. C.S. §2203(7) mandates:
The Commission shall, at a minimum, continue the level and nature of the consumers’ protections, policies and services within its jurisdiction that are in existence as of the effective date of this chapter to assist low-income retail gas customers to afford natural gas services.

To ensure adequate funding for these programs, the Legislature directed that:

The Commission shall ensure that universal service and energy conservation policies, activities and services are appropriately funded and available in each natural gas distribution service territory.  The Commission shall encourage the use of community-based organizations that have the necessary technical and administrative experience to be the direct providers of services or programs which reduce energy consumption or otherwise assist low-income gas customers to afford natural gas service.  Programs under this paragraph shall be subject to the administrative oversight of the Commission, which shall ensure that the programs are operated in a cost-effective manner.

66 Pa. C.S. §2203(8).  Further, the Choice Act directed each natural gas distribution company to set forth in its restructuring filing an initial proposal to meet its universal service and energy 
conservation obligations.
  66 Pa. C.S. §2203(9).  After notice and hearings, the Legislature directed the Commission to establish for each natural gas distribution company an appropriate nonbypassable, competitively neutral cost-recovery mechanism designed to recover fully the natural gas distribution company’s universal service and energy conservation costs for the life of these programs.  66 Pa. C.S. §2203(6).


In its October 30, 2003 Order at Docket No. P‑00032057 tentatively approving Columbia’s Rider CAP proposal, the Commission noted that CAPs “play an important part in maintaining natural gas service to persons, who might otherwise not be able to afford critically needed heating service during periods of cold weather.”  Slip Op. at 2.  The Commission further addressed the need for these programs in its Policy Statement on Customer Assistance Programs. 52 Pa. Code §69.261, wherein it stated:
CAPs are designed as alternatives to traditional collection methods for low-income, payment-troubled customers.  Customers participating in CAPs agreed to make monthly payments based on household family size and gross income.  Customers make regular monthly payments, which may be for an amount that is less than the current bill for utility service, in exchange for continued provision of the service.  Class A electric utilities and natural gas utilities with gross intrastate annual operating revenue in excess of $40 million should adopt the deadlines in §§69.263—69.265 (relating to CAP development, scope of CAPs, and CAP design elements) implementing residential CAPs.
In short, CAPs allow customers of lesser means to continue natural gas service by making payments, which may fall short of an otherwise full rate.  In this manner, CAPs meet the obligation under Section 2203(8) of the Choice Act, 66 Pa. C.S. §2203(8), to “ensure that universal service and energy conservation policies, activities and services are appropriately funded and available in each natural gas distribution service territory.”

C.
Background of Columbia’s CAP


Columbia’s CAP program commenced as a pilot program for 1,000 participants.
  It was expanded as part of Columbia’s restructuring proceeding as part of the Universal Service Program Extension Settlement (“USP Extension Settlement”).  The USP Extension Settlement provided guidelines for the expansion of the CAP plan to 22,000 customers between November 1999 and December 31, 2003.  The Commission approved the USP Extension Settlement in its October 15, 1999 Order at Docket No. R-00994781.  Application of Columbia Gas of Pennsylvania for Approval of a Restructuring Plan, Docket No. R-00994781, 1999 Pa. PUC LEXIS 68 (Order entered October 18, 1999).


At that point, Columbia was to fund its CAP using revenues available due to the reduced funding of other post-employment benefits (“OPEB”) trusts.  Columbia allowed additional persons to enroll in the CAP.  Because the plan expanded at a rate greater than that anticipated, however, and because of significant increases in natural gas costs, an additional source of funding was required.  Columbia met with customer representatives and filed a petition for approval of a CAP agreement and amendment of the program.  The Commission approved this petition, stating:

In order to resolve the funding shortfall, Columbia Gas met with OTS, OCA, and OSBA in an effort to reach a consensus on how to increase funding to Columbia Gas’ CAP and reduce CAP costs.  Columbia Gas alleges that the funding increase is necessary because of higher than projected gas costs and increases in CAP enrollment beyond initial target levels.  The parties to the Settlement Agreement propose the following:  (1) designate certain funds that may be used to offset the CAP shortfall; (2) increase the time in which Columbia Gas will forgive preprogram CAP arrearages from four years to six years; and (3) limit enrollment through 2003 to approximately 90% of the target levels in the Settlement.

Petition of Columbia Gas, Docket No. P-00011906 (Order entered August 30, 2001), Slip Op.  at 2‑3.  Again, this revision allowed Columbia to continue enrollment in the CAP without increasing rates to customers.  Id.  The Commission also stated that in the event circumstances changed and additional funding or a change in the enrollment ceiling was needed, Columbia should seek its approval before the need became critical:

Specifically, whereas the Petition contains a provision limiting enrollment to the designated levels through 2003, we emphasize that approval of the Petition does not preclude the Commission from re-examining and modifying these enrollment and funding levels during that time if it becomes evident that they are insufficient.  Also, to assist the Commission in monitoring these programs to ensure that they are appropriately funded and available, Columbia Gas must notify the Commission at least sixty days before the date on which Columbia estimates that program funding is not adequate to support the continued acceptance of new enrollments.

Id. at 4.  



CAP enrollment grew and Columbia again approached the Commission in October 2002 with a request to increase funding.  Columbia modified its request following a settlement with the OCA and OSBA.  The OTS opposed the settlement.  The Commission approved the settlement, which allowed Columbia to charge the maximum rate under Rider CC (one percent of the residential rate) and to apply the increased revenues to the CAP.  Petition of Columbia Gas, Docket No. P-00021987 (Order entered January 24, 2003).  The Commission also permitted Columbia to retain credits it received from the sale of base storage gas and to apply those credits to its CAP.  Id.  Insofar as Columbia was to have a permanent funding mechanism in place for its CAP by January 1, 2004, the Commission also directed Columbia to meet with other parties and develop a funding plan no later than September 1, 2003.
D.
Columbia’s Petition


To meet this deadline, Columbia met again with the OTS, OCA and OSBA and filed its petition at Docket No. P‑00032057 on August 22, 2003 asking the Commission to approve a joint settlement agreement.  Under the terms of the agreement, Columbia would be able to:

· Expand the CAP enrollment to 27,100 customers;
· Establish a CAP Rider to quarterly adjust residential rates to provide for the recovery of the CAP shortfall and CAP application costs of $30 per applicant;

· Implement the CAP Rider, in place of Rider CC as a means of recovering CAP costs, effective November 1, 2003, to partially offset under-recovery of CAP costs in 2003;

· Eliminate the temporary increase to Rider CC effective November 1, 2003, which was used to fund the CAP in the Commission’s Order of January 24, 2003;

· Continue the USP Settlement provision requiring Columbia to deposit actual OPEB expense in OPEB trusts commencing January 1, 2004, with Columbia’s commitment to credit the CAP Rider with an amount equal to the estimated annual difference between the OPEB rate allowance of $4.4 million and actual OPEB expense; and

· Extend the existing agreement between Columbia and its customers in its proceeding to merge with NiSource to prohibit an increase in base rate changes to July 1, 2005 from January 1, 2004.


Columbia calculated the new charge would raise the average residential customer’s rate by 3.18¢ per one hundred cubic feet (ccf).  Assuming a customer uses 100 ccf in a month, the bill would increase to $119.95 from $116.77 or an increase of $3.18 per month.  After filing its petition, Columbia revised this estimate downward in a letter filed with the Commission on October 22, 2003.  It declared that due to a reduction in its residential sales rate, the resulting increase to residential customers would be 2.828¢ per ccf.  Hence, a customer using 100 ccf per month would see an increase to $105.13 from $102.31 in their monthly bill or an increase of $2.82.  October 30, 2004 Order, Slip Op. at 5.


Columbia gave notice to its customers of this proposed increase through bill inserts included with the customers’ September 2003 statements.  Id.  As detailed in the attached Service List, 316 complaints were filed opposing this proposal.


Columbia provided the Commission with additional information, which the Commission requested in its January 24, 2003 Order.  Columbia submitted a summary of the costs and revenues that have been reflected in the interim CAP funding mechanisms, since their inception in 1999.  Columbia provided an accounting of its uncollectible expense.  It gave the Commission a year by year summary of the CAP customer arrearage chargeoffs through 2002 and a month by month summary for 2003.  Columbia “forgives these arrearages over a six-year forgiveness period with a $5 monthly payment by the customer toward the arrearage.”  Slip Op. at 5‑6.  Future levels of CAP customer arrearage would be dependent on the number of new CAP participants and the level of their pre-program arrearages.  Id.



Finally, Columbia declares the CAP Rider is an effective solution to the ongoing matter of funding its CAP.  It patterned the CAP Rider after a similar rider used by National Fuel Gas Distribution Corporation, which the Commission approved by Order entered March 28, 2002 at Docket No. P-00021945.  Slip Op. at 6.


The CAP Rider provides for an expansion of the program.  Columbia anticipated CAP enrollment of 19,400 by the end of 2003.  The OCA noted the agreement called for the continuing ramp-up of the program to serve 27,100 customers — a level supported by the most recent needs assessment.  Because of the anticipated growth in CAP enrollment and because it expected the current interim funding mechanism would not meet the expense needs of the program, Columbia asked that it be allowed to implement the CAP Rider on November 1, 2003.    Columbia also explained those customers not in the CAP would benefit, because Columbia will not have sought an increase in base rates for approximately 9½ years by the end of the “stay out” period established in the agreement.  Slip Op. at 6.
E.
Disposition


Nothing raised in the present proceeding should lead the Commission to reconsider the decision it reached in its Order entered on October 30, 2003 at Docket No. P‑00032057.  Columbia presents compelling reasons for the Commission to confirm Rider CAP as a funding mechanism for its CAP.  The two individual Complainants testifying in this case merely challenge the policy of establishing a customer-funded CAP — a program that the Legislature has already mandated.


As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).



Pursuant to Section 501 of the Code, 66 Pa. C.S. §501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  This mandate includes enforcement of the Choice Act, 66 Pa. C.S. §§2201, et seq., and as germane to this proceeding specifically, those provisions dealing with establishment and funding of CAPs.  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).


To reiterate, Columbia’s CAP, together with Rider CAP, its funding mechanism, are legislatively mandated.  The Choice Act directs each natural gas distribution company to maintain a CAP to meet its universal service and energy conservation obligations.  66 Pa. C.S. §2203(9).  Section 2203(6) of the Choice Act, 66 Pa. C.S. §2203(6), specifically authorizes gas utilities to “fully recover” the costs associated with CAPs, meaning that Columbia may fully recover its CAP costs from its customers.  As a creature of legislation, the Commission has no authority to vary, alter or reform a legislatively-mandated policy.  Therefore, any challenge to the wisdom of a utility establishing a CAP or a customer-based funding mechanism for a CAP must be addressed to the State Legislature and not this Commission.  Moreover, Columbia offers substantial reasons to support its proposal.



Columbia submits uncontested proof that the process of sending termination notices, terminating customers, and instituting collection proceedings is very expensive.  Those costs, together with other costs associated with operating the utility, are factored into the utility’s rates, which all customers pay (Columbia St. 1 at 2‑3).  When Columbia is unable to collect from customers who do not pay, those amounts are considered “uncollectible” and the utility writes them off.  Because of the manner in which utility rates are established, this uncollectible amount is factored into Columbia’s rates, which all of its customers pay (Columbia St. 1 at 3).  This concept is a fundamental principle of traditional public utility ratemaking.  In addition, low-income, payment-troubled customers, who are unable to keep payment arrangements with the utility or abide by Commission-directed payment plans, see their account arrearages accumulate to the point where they no longer have any realistic hope of ever paying them off.  Accordingly, these arrearages are written off as well.  This uncollectible amount also is factored into Columbia’s rates, which all of its customers pay (Columbia St. 1 at 3‑4).


Instead of perpetuating a scenario of ever-increasing debt that all customers must pay, Columbia’s experience has shown that its CAP offers a better way of handing this difficult situation for low-income, payment-troubled customers.  Columbia’s CAP enables low-income customers to maintain gas service, eliminates expensive termination and collection efforts, provides Columbia with a greater probability of receiving payment for the service it provides, and controls the level of uncollectibles that other good-paying customers must pay in their gas bills (Columbia St. 1 at 5).


Unrefuted evidence of numerous studies by outside consultants shows that CAP customers pay more frequently, because their bills are more affordable (Columbia St. 1 at 7‑8).  More than 73% of Columbia’s CAP customers pay their bills on time, which is significantly higher than the on-time payment of those customers prior to participation in its CAP.  Only 5% of CAP customers are removed from the plan for failure to make their payments.  On average, CAP customers make more than double the number of payments made before they joined CAP.  CAP customers pay 87% of the bills they are asked to pay compared to their non-CAP counterparts, who pay only 45% of their bills (Columbia St. 1 at 9).


Complainants Robertson and Blumling object to the additional cost of Columbia’s CAP appearing in their bills.  As explained here, Columbia’s ratepayers would be paying higher bills for termination and collection procedures, together with higher account write-offs, for low-income, payment-troubled customers, if a CAP plan did not exist (Columbia St. 2 at 11‑12).  In fact, Columbia will use savings in termination and collection costs to partially offset CAP administrative costs that are not recovered through Rider CAP (Columbia St. 2 at 13).  Rider CAP recovers only the shortfall associated with sponsoring CAP customers.  This shortfall is the difference between what CAP customers are billed based upon the current residential tariff rate and the amount CAP customers are able to pay based upon their income.  Columbia earns no profit on this rate (Columbia St. 2 at 8, 13).  Rider CAP merely permits Columbia an opportunity to recover its CAP shortfall, which the Choice Act authorizes it to “fully recover.”


Complainants Robertson and Blumling also complain about the manner in which Columbia customers were informed of this matter.  They believe a bill insert provided inadequate notice about this program to Columbia’s customers (N.T. 57, 64).  Columbia responds that it consulted with the OTS, the OCA and the OSBA, together with the Commission’s BCS, to develop a notice to its customers explaining the purpose of the Rider CAP and to quantify the impact on an average customer’s monthly bill.  Commencing August 28, 2003, Columbia furnished this notice in the form of a bill insert to its residential customers (Columbia St. 2 at 9; Columbia Exh. PDH‑4, Appendix E).  Important information is oftentimes communicated to customers through bill inserts.  Complainants Robertson and Blumling fail to explain how this bill insert failed to give them adequate notice of this program.


Finally, Complainant Robertson expresses concern about possible fraud, presumably by persons claiming eligibility without actually meeting CAP financial requirements (N.T. 58).  For its part, Columbia replies that the CAP contains eligibility provisions, which are administered by independent, third-party community-based organizations (“CBOs”) in accordance with Commission-approved guidelines (Columbia St. 2 at 14).  Customers are enrolled in the CAP by CBOs, which the Dollar Energy Fund coordinates.  A CBO verifies the customer’s income and determines which payment plan is best for the CAP customer (Columbia St. 1 at 13‑14).  Therefore, while certainly a concern to carefully monitor, the mere potential for fraud does not disqualify Columbia’s CAP proposal.


For these reasons, Columbia’s proposal for a Rider CAP to fund its CAP is a reasonable solution to a perplexing problem of providing utility service to low-income, payment-troubled customers, who might otherwise be unable to afford a necessary service, while causing the least burden on the utility’s remaining good-paying customers.  Accordingly, the Commission should reaffirm the decision it reached in its October 30, 2003 Order at Docket No. P‑00032057 and approve this proposal.

F.
Due Process


While Complainants Robertson and Blumling appeared to prosecute their complaints, 314 other Complainants did not.  Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.


Notice of the September 21, 2004 hearing was sent to all of the parties, including all of the Complainants to the addresses they designated on their complaints, in a separate Prehearing Order and notice dated June 4 and June 9, 2004, respectively.  This mail was never returned to the sender, the Office of Administrative Law Judge.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressees.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).


The presiding Administrative Law Judge (“ALJ”) did, however, receive letters from Complainants Robert Hatoff, Jr. (C‑20031447) and Deborah L. Doll (C‑20031358) stating that due to various physical ailments, they would be unable to attend the hearing on September 21, 2004.
  The June 4, 2004 Prehearing Order, however, specifically alerted the parties that in-person attendance at either the Harrisburg or Pittsburgh location for the hearing was mandatory, otherwise their failure to attend might result in dismissal of their complaints.  See, 52 Pa. Code §5.245.  In a subsequent telephone conversation with the presiding ALJ, Complainant Hatoff requested an opportunity to appear telephonically at the hearing.  Since many of the 316 original Complainants expressed concern about the effect of higher bills on fixed incomes due to their elderly status or physical impairments, the presiding ALJ declined to entertain Complainant Hatoff’s request.  The logistical problems associated with handling so many potential requests made individual telephonic attendance impractical in this proceeding.


Therefore, it appears the remaining 314 Complainants received notice of the hearing on Columbia’s petition and an opportunity to appear and be heard.  Their due process rights accordingly have been fully protected.  Schneider, supra.  Thus, their failure to appear and prosecute their complaints must result in their dismissal.  See, 52 Pa. Code §5.245.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. Columbia Gas of Pennsylvania, Inc. has met its burden of proving its Petition Requesting Approval for a Consensus Agreement to Establish an Ongoing Funding Mechanism for Its Customer Assistance Program should be granted consistent with the foregoing discussion.
3. The due process rights of the Complainants have been fully protected in this proceeding.

4. The formal complaints herein delineated should be denied for the reasons set forth in the foregoing discussion.

RECOMMENDED ORDER


THEREFORE,



IT IS RECOMMENDED:

1. That the Commission reaffirm its approval of the Petition of Columbia Gas of Pennsylvania, Inc. Requesting Approval for a Consensus Agreement to Establish an Ongoing Funding Mechanism for Its Customer Assistance Program in its Order entered on October 30, 2003 at Docket No. P‑00032057.
2. That the Commission deny the individual complaints of Jeff S. Lentz, et al. against Columbia Gas of Pennsylvania, Inc. at Docket Nos. C‑20031302, et al., as identified in the attached Service List, which is incorporated herein by reference thereto.
3. That the Secretary for the Commission shall mark the docket for these cases as closed.

Date:  December 16, 2004

















John H. Corbett, Jr.








Administrative Law Judge

	� 	A complete listing of these complaints, minus the nine complaints properly severed by the June 4, 2004 Prehearing Order as explained, infra, is set forth in the official Service List that is attached to this decision.


	� 	Section 2202 of the Choice Act, 66 Pa. C.S. §2202, defines “universal service and energy conservation” as those:





Policies, practices and services that help residential low-income retail gas customers and other residential retail gas customers experiencing temporary emergencies, as defined by the Commission, to maintain natural gas supply and distribution services.  The term includes retail gas customer assistance programs, termination of service protections and consumer protection policies and services that help residential low-income customers and other residential customers experiencing temporary emergencies to reduce or manage energy consumption in a cost-effective manner, such as the low-income usage reduction programs and consumer education.  (Emphasis added).  See also, 66 Pa. C.S. §1403.


	� 	This section, summarizing much of the same information provided in the foregoing Findings of Fact, supra, is taken from the Commission’s October 30, 2003 Order at Docket No. P�00032057.


	� 	Hearings were originally scheduled to be held simultaneously in Harrisburg and Pittsburgh on September 21 and 22, 2004.  The main hearing was to be held in Pittsburgh with those parties appearing in Harrisburg participating by telephone.  Since only two Complainants appeared, however, the hearing for September 22, 2004 was cancelled as unneeded.  The June 4, 2004 Prehearing Order alerted the parties to the fact that the second day of hearing could be cancelled, if attendance did not warrant it.
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