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Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING


In his complaint filed July 29, 2004, Complainant Dennis Bologna stated that National Fuel Gas Distribution Corporation (“Respondent” or “NFGD”) has improperly refused service to certain individuals who purchased property from him.   He asked this Commission to direct NFGD to cease interfering with his business dealings and to pay damages resulting from its actions.  NFGD filed a timely answer and a motion to dismiss the complaint for a lack of standing.
The matter was assigned to me as a motions judge by a notice dated November 9, 2004.  The notice stated that any party filing any pleading or document related to the motion was to provide me with a copy.  Both parties were also told to direct any questions concerning procedure to me.  The notice set forth my address but an incorrect telephone number.  On November 30, 2004, I received a FAX from Mr. Bologna stating that he had no record of a preliminary motion being filed and served, and also noted that the telephone number for the Pittsburgh OALJ office was incorrect.  Under date of November 30, 2004, I forwarded copies of the answer and motion to dismiss to Mr. Bologna. On December 13, 2004, I received Mr. Bologna’s Answer to Motion to Dismiss for Lack of Standing.  The pleadings are reviewed in the discussion section that follows and the complaint is dismissed in the order at the end.  No briefs were filed.

DISCUSSION


As the moving party, Complainant Mr. Bologna has the burden of proof in the present complaint matter.  Sections 332(a), 501(a) and 502 of the Public Utility Code, 66 Pa. C.S. §§332(a), 501(a) and 502.  Complainant’s obligation is to show by competent evidence that in some fashion NFGD has violated provisions of the Public Utility Code, the regulations of this Commission, or the provisions of an order or other law this Commission has authority to enforce, in the course of providing him with utility service.  In the present case no allegation has been made regarding service to Complainant.  Instead, the complaint addresses the denial of service to persons not a party to the proceeding.  Further, the complaint asks that this Commission stop Respondent from interfering in a business relationship and to direct Respondent to pay damages to Complainant.


This Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions, including a motion to dismiss.  52 Pa. Code §§5.101-103.  A motion to dismiss will be granted only where the relief is clearly warranted and free from doubt.  Montague v. Philadelphia Electric Co., 66 Pa. P.U.C. 24 (1988).


Mr. Bologna’s problems with maintaining this action are several and obvious.  Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides for the filing of a complaint by a person “having an interest in the subject matter” against a public utility for an action or omission “in violation, or claimed violation, of any law which the commission has jurisdiction to administer. . .” While the refusal of service is certainly within the jurisdiction of this Commission, the refusal was not to Mr. Bologna, but to third persons not parties to this action.  This Commission has held that in order to have standing to maintain a complaint before the Commission, a person must show a direct, immediate and substantial interest in the subject matter of the action.  Pa. Natural Gas Assoc. v. T.W. Phillips Gas & Oil Co., 75 Pa. P.U.C. 598, 604 (1991).


The clear language of the complaint states that NFGD denied service to two named individuals who were or are purchasing property from Complainant.  I fail to see where Complainant has stated that he has a direct, immediate and substantial interest in NFGD’s alleged refusal of service.  The basis for a standing requirement is to avoid a fruitless investigation into a matter.  Without the involvement of the persons directly affected, it is probable that no clear record can be made.  As was appropriately stated in the motion to dismiss, the two individuals who were allegedly denied service should bring their own action.


In his answer, Mr. Bologna asserts that as a result of NFGD’s action, he lost the sale of a building, lost certain revenues and incurred other costs, all in excess of $3,000.00.  While it certainly states facts that may be heard in the appropriate Court of Common Pleas, it does not assert that any of the actions of NFGD occurred in the course of providing Mr. Bologna with service or denying him service.


In the next section of his answer, Mr. Bologna asserts that “the PUC was directed by Dennis J. Bologna, Elizabeth Carr, & Donald Sheetz to combine complaints #1682350 + #1683051 into this complaint.”  Who or what directed the PUC is not stated, when this direction occurred is not stated, and what the two complaint numbers refer to is not stated.  The numbers could be Bureau of Consumer Services case numbers, but I have no way of knowing.



Complainant has an additional difficulty in that he is asking for relief that this Commission has no authority to grant.  Actions to prevent interference in business relationships and for resulting damages are heard and acted on in courts of general jurisdiction such as the County Courts of Common Pleas.  This Commission lacks authority to intervene in private business relationships or to award private litigants damages.  Miller v. West Penn Power Co., C‑00981947 (Opinion and Order entered 10/20/99), slip op. p. 8; Behrend v. Bell Tel. Co., 363 A.2d 1152 (Pa. Superior Ct. 1976); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).



This Commission may dismiss a complaint without a hearing where it finds that a hearing is not required in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 557, 564 (Pa. Cmwlth. 1989).


For all of the above reasons I conclude that Mr. Bologna’s complaint should be dismissed.  He lacks standing to maintain the action.  Even if he had a direct, immediate and substantial interest in the alleged action(s) of NFGD, the relief he seeks is beyond the authority of this Commission to grant.
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this complaint to determine whether it has jurisdiction.


2.
This Commission lacks authority to enter awards for damages for wrongful interference in business relationships.

3.
Complainant has failed to allege that he has received improper service from Respondent National Fuel Gas Distribution Corporation.


4.
Complainant has failed to allege that he has a direct, immediate, and substantial interest in National Fuel Gas Distribution Corporation’s alleged denial of service to third parties.
ORDER


THEREFORE,

IT IS ORDERED:

1. That the complaint of Dennis Bologna against National Fuel Gas Distribution Corporation docketed at C-20043453, is dismissed for lack of standing to maintain the complaint.


2.
That the complaint captioned Dennis Bologna v. National Fuel Gas Distribution Corporation, docketed at C-20043453, is terminated and the record marked “closed.” 
Dated:  December 16, 2004

















Michael A. Nemec







Administrative Law Judge
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