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INITIAL DECISION

Before

Larry Gesoff
Administrative Law Judge
Sitting as Special Agent

HISTORY OF THE PROCEEDING
On August 11, 2004, Charles Reaves filed a Formal Complaint with the Pennsylvania Public Utility Commission against Duquesne Light Company (Respondent) alleging an inability to pay his electric bills.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision.  On September 7, 2004, Respondent filed an Answer and New Matter denying the material allegations of the Complaint.  
By Hearing Notice dated November 15, 2004, the parties were notified that an Initial Hearing by telephone in this case was scheduled for December 16, 2004 at 10:00 a.m.  This case was assigned to me pursuant to 52 Pa. Code §56.174.

A Prehearing Order was issued on November 18, 2004, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

On the day of the hearing I placed a call to Complainant at the telephone number listed on his Complaint and on the Hearing Notice.  I received an answering machine message and left a message that because Complainant had filed a bankruptcy petition, the Commission no longer had jurisdiction over his Complaint, that the hearing would proceed in his absence and that his complaint would be dismissed.  Regina M. Sestak, Esquire, appeared on behalf of Respondent and made an oral motion to dismiss based on the Commission’s lack of jurisdiction because of the bankruptcy filing.  That motion will be granted in the Ordering Paragraphs below.  The record, which consists of a tape-recording of my remarks and the remarks of counsel for Duquesne Light, closed at the conclusion of the hearing on December 16, 2004.  No briefs were filed.
FINDINGS OF FACT

1.
On August 11, 2004, Complainant filed a formal Complaint with the Commission alleging an inability to pay his utility bills.
2.
By Telephone Hearing Notice and Prehearing Order, Complainant was notified that an Initial Hearing on his Complaint was scheduled for December 16, 2004.  Both of these documents were mailed to Complainant at the address provided on his Complaint and were not returned to the Commission by the United States Postal Service.

3.
Complainant failed to appear for the Hearing.

4.
On July 26, 2004, the BCS issued an informal decision at Case No. 1696846 to pay a special budget amount of $118.00 a month beginning September 2004.
5.
On November 11, 2004, Complainant filed a Chapter 13 bankruptcy with the Federal Bankruptcy Court for the Western District of Pennsylvania at Docket No. 04-34821.

DISCUSSION

Complainant had notice of the Hearing and failed to appear, thus failing to meet his burden of proof.  66 Pa. C.S. §332(a).  For this reason, this Complaint could be dismissed with prejudice for Complainant’s failure to appear.  52 Pa. Code §5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  
Instead, however, this case will be dismissed for lack of Commission jurisdiction.  The Complaint concerns a request for a payment arrangement regarding pre-petition debt which is now under the sole jurisdiction of the bankruptcy court.  Eleanor Smith v. Duquesne Light Company, Docket No. C-00981329 (entered August 24, 1998).
CONCLUSIONS OF LAW

1. The Commission lacks jurisdiction over the subject matter of this proceeding because it concerns a request for a payment arrangement regarding pre-petition debt which is now under the sole jurisdiction of the bankruptcy court.  
2. This Complaint should be dismissed for lack of subject matter jurisdiction.

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of Duquesne Light Company to dismiss the Complaint of Charles Reaves at Docket No. Z-01696846 is granted.

2.
That the Formal Complaint filed by Charles Reaves against Duquesne Light Company at Docket No. at Docket No. Z-01696846 is dismissed for lack of subject matter jurisdiction.

Dated: December 16, 2004
_________________________






Larry Gesoff





Administrative Law Judge
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