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Larry Gesoff

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



This decision dismisses with prejudice a formal complaint which Richard and Mary Lasich filed against Equitable Gas Company (Equitable) on October 29, 2004.  Equitable filed an answer and motion to dismiss on December 13, 2004.  On December 16, 2004, Equitable’s motion was assigned to me for a ruling.



Mr. and Mrs. Lasich have not filed a reply to Equitable’s answer or to Equitable’s motion to dismiss.  The motion to dismiss is ripe for decision because the Lasiches’ answer to the motion to dismiss was due on December 19, 2004.  Under the Commission’s regulations, the answer to a motion to dismiss is due within 10 days of the date of service, 52 Pa. Code §§1.56(b), and, because Equitable served its motion by first class mail, the Lasiches have three days added to their response time.  52 Pa. Code §5.101(d).  


This proceeding has not been scheduled for hearing.
FINDINGS OF FACT

1. The Lasiches are customers of Equitable.
2.  On May 27, 2004 the Lasiches filed an informal complaint against Equitable at BCS Case No. 1677852.  The BCS describes the problem as follows:

CU STATES THAT CO CAME OUT DUG UP HER BACKYARD LAST YR TO REPLACED THE MAIN TRUNK LINE. CU GOT A WRITEN DOCUMENT FROMCO STATING THEY WOULD REPAIR CU YARD BACK TO THE WAY IT WAS OR BETTER WHEN THEY FINISH DOING REPAIRS. CU STATES THAT CO TECHS CAME OUT 5-04 TO LOOK AT YARD IN REGARDS TO A DITCH WHERE GROUND HAD SUNK AND TO RESEED WHERE THE GRASS HAD BEEN. CU TOLD CO THAT REPAIRS ARE UNEXCEPTABLE. CU THAT EVER SINCE THEY DID REPAIRS CU HAS NO GRASS IN YARD. CU STATES THAT YARD IS GROWING ROCKS. CU STATES THAT SHE DIDN`T HAVE ROCKS BEFORE THEY STARTED JOB SHE HAD GRASS. CU DISPUTES AND WANTS PUC TO INVEST. 
3.  On July 2, 2004 the BCS verbally closed the case, noting that the customer was not satisfied with the renovation of her yard, and sent the Lasiches a formal complaint form.
4. On October 29, 2004 the Lasiches filed a formal complaint with the Commission which reads as follows:


Paragraph three:

In 2003 the main gas line through our yard was replaced.  Our yard was left a mess.  I have in writing that my yard would be restored.  It has not.  I have stones, weeds, bare ground.  I just want my yard restored.  



Paragraph four:

I would like you to have them come to some kind of agreement with us to restore our yard.  Their crew doesn’t know how.  I either want a landscaper in or I want compensated for doing it myself.  I also want paid for my trees that they took out.

5. On December 13, 2004 Equitable filed an answer to the complaint and a motion to dismiss.  The motion to dismiss asserts that the Commission lacks jurisdiction over the subject matter of the complaint.
6. The Lasiches have not responded to the motion to dismiss. 

DISCUSSION
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §§5.101-103.  Section 5.101(a)(1) of the Commission’s Rules provides that a party may question the jurisdiction of the Commission.  The motion to dismiss this complaint is analogous to preliminary objections authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  52 Pa. Code §5.101(a)(1).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  Therefore, a preliminary motion seeking dismissal of a complaint will be granted only in unusual circumstances, where the right to this remedy is clear and no doubt exists as to its appropriateness.  Reid v. GTE North, Inc., Docket No. C-00934777 (1993 Pa. PUC LEXIS 31, Order entered May 25, 1993); Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  



In Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (July 14, 1993), the Commission held that a complainant faced with a motion for summary judgment or a motion to dismiss, who is not represented by legal counsel, should be given the opportunity to orally respond to the motion before a ruling on the motion may be issued.  However, in John A. Graham, Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket Number C-00957557 (June 12, 1996), the Commission held that, while Carlock expressed a preference that Administrative Law Judges (ALJ) not grant motions to dismiss as to unrepresented complainants without first affording them an opportunity to be heard orally and to develop a sufficient record, it is within the discretion of an ALJ to dispose of the pleadings in a proceeding provided that that action is not arbitrary nor capricious, and that it is in accordance with the law.



The following discussion demonstrates that dismissal of this case is required under the law.



In its answer and motion to dismiss, Equitable asserts that the Lasiches have been ratepayers of record since 1970, but that the pipeline in question is owned by Equitrans, L.P. (Equitrans) a non-jurisdictional interstate pipeline company.  Equitable also asserts that it is not responsible for any damages to the Lasiches’ property.  Attached to Equitable’s motion to dismiss is a letter dated July 10, 2003 from Equitrans to the Lasiches discussing the restoration of the Lasiches’ yard after construction of Equitrans’ new pipeline and the settling of the Lasiches’ damage claim.
Equitable’s motion, which challenges the Commission’s jurisdiction over the subject matter of the complaint, is authorized by the Commission’s regulations.  52 Pa. Code §5.101(a)(1).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. PA State Police, 619 A.2d 390 (Pa. Cmwlth. Ct. 1992), alloc. den., 637A.2d 293 (1993). 

The Commission lacks jurisdiction over the service rendered by interstate pipeline companies such as Equitrans.  The Federal Energy Regulatory Commission has jurisdiction over such entities.  In addition, this Commission lacks jurisdiction over the second portion of the Lasiches’ complaint, an award of damages.  Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Superior Ct. 1976).  Thus, this complaint must be dismissed for lack of jurisdiction.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to this proceeding.



2.
The Commission does not have jurisdiction over the subject matter of this proceeding, a request for damages related to activities conducted by an interstate pipeline company. 
ORDER



THEREFORE,



IT IS ORDERED:



That the complaint of Richard and Mary Lasich against, Equitable Gas Company at Docket No. C-20043914 is dismissed with prejudice for lack of subject matter jurisdiction.

Dated:  December 21, 2004


















Larry Gesoff









Administrative Law Judge
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