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TENTATIVE OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration are the disposition of the findings of the Commission-mandated Water System Study (Study) by Redstone Water Company (Redstone) and the relevant Comments submitted thereto as part of the resolution of the instant Complaint proceeding.   


In its Final Order of February 9, 2001, the Commission determined that Redstone was not providing service suitable for all household purposes, in violation of Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501.  Therefore, the Commission directed Redstone to perform an engineering feasibility study in order to ascertain a cost effective method for bringing its water into compliance with state and federal drinking water standards.
  By means of this Tentative Opinion and Order, we direct Redstone to significantly improve its system, or, alternatively, to divest its ownership thereof.


History of the Proceeding

We note initially that the procedural history of this case is lengthy and complex.  Redstone provides water service to 256 customers in Crescent Heights and Daisytown, in Washington County.  In 1999, Susan Balla filed a Formal Complaint against Redstone which alleged that water quality and pressure problems rendered the water unfit for basic domestic purposes.  Sixteen additional customers filed Formal Complaints which alleged similar concerns.  At the customers’ request, the Office of Consumer Advocate (OCA) intervened in this proceeding.  Later, 126 customers filed a Petition to Join the Formal Complaints, which stated that they had experienced some or all of the same service problems alleged in the seventeen initial Complaints.  


On February 9, 2001, the Commission issued an Opinion and Order which concluded, among other things, that a significant number of customers were receiving water not suitable for household purposes, in violation of Section 1501 of the Code, supra.
  The key directive to Redstone was to perform an engineering feasibility study “to determine the most cost effective method for bringing its water quality into compliance with federal and state drinking water standards and to assure that its system provides water at pressures that comply with applicable regulatory standards.”
  Redstone was then 
to submit the Study to the Commission for its review, and for approval of the plan for implementation of the recommendations contained therein.



Two years elapsed from the February 9, 2001 Opinion and Order before the feasibility Study was submitted to the Commission, on February 5, 2003.  A later version, marked “Updated April 2003 – Final,” was date stamped by the Commission as being received on October 7, 2003. 


We will outline a brief history of the complex web of litigation which occurred over that two year period.  Redstone filed a Petition for Review with the Commonwealth Court on March 7, 2001, seeking review of the Commission’s February 9, 2001 Order.  Initially, the Court vacated the Commission’s Order, on the basis of lack of jurisdiction.  Redstone Water Company v. Pa. PUC, No. 531 C.D. 2001, slip op., 2001 Pa. Commw. LEXIS 789 (October 30, 2001).  The Commission thereupon requested reargument of the Court’s October 21 Order and the Department of Environmental Protection (DEP) and the National Association of Water Companies filed Amicus Curiae Briefs on the question.  Reargument was granted and, simultaneously, the Court withdrew the panel decision.
  



Prior to reargument, Redstone filed a Status Report with the Court on May 31, 2002, in which it averred that it had received a $23,000 grant to fund the Study, via a DEP’s Safe Water Grant Agreement.  The Grant Agreement contained a deadline of November 30, 2002 for completion of the Study.  By Order dated June 14, 2002, the Court granted Redstone’s request for a limited remand to determine whether it was appropriate to modify the schedule and deadline for the Study, as contained in the Commission’s February 9, 2001 Order.  The Commission entered an Opinion and Order on July 11, 2002, giving Redstone until November 30, 2002 to complete the Study and submit its implementation plan, consistent with the deadline contained in the Grant Agreement.  In the July 11 Order, the Commission also required Redstone to submit a report to the Commission and to the OCA outlining its efforts and progress on the Study.



On August 28, 2002, Redstone notified the Court that it wished to discontinue its appeal, and the Court, by Letter dated August 29, 2002, accordingly, notified the Parties that Redstone’s Appeal was discontinued.



On November 22, 2002, Dakota Engineering Associates (Dakota) filed a “Letter Petition for Time Extension” on behalf of Redstone, seeking an additional sixty day extension to complete the Study.  Dakota averred that drought conditions had caused lower than normal water levels in the system’s water storage tanks, which prevented dynamic system pressure testing.  The Commission granted that Petition by Order entered December 9, 2001, extending the deadline for the completion of the Study until February 5, 2003.  On February 5, 2003, Dakota submitted the Study, on behalf of Redstone, to the Commission and the OCA. 






Discussion
Engineering Study



Redstone retained Dakota to conduct the Commission-mandated Study.  Dakota recommended five alternatives, as follows:
1)
No Modifications--This alternative is Dakota’s first choice.  Under this alternative, the status quo would be continued and no system modifications would be made since, according to Dakota, none are necessary.  Dakota avers that since the 1999 water loss incident, there have been no complaints about water pressure or availability.  Dakota cites a Secondary Maximum Contaminant Level (SMCL) “excursion” of late November 2001, but also notes that DEP has not directed Redstone to monitor any SMCLs;  

2)
Emergency Tie-in to Tri-County Water Authority (Tri-County)--Dakota describes a specific location which would address low pressure should the system’s water storage tank be emptied.  Dakota cautions, however, that this would not assist with a blending operation;

3)
Blending Tie-in to Tri-County--The blending system, via a permanent connection to Tri-County, would add water to the system in the case of a major system break 

and would also reduce Redstone’s Total Dissolved 

Solids (TDS) by dilution.
  Dakota states: “[i]f funding can be obtained, the Blending Tie-in to [Tri-County] would be instituted by Redstone.”
  Dakota avers that this alternative could be implemented within thirty months following the receipt of funding.  If Redstone were to obtain a PENNVEST loan, Dakota estimates that there would be an additional monthly charge of $3.85 to the ratepayer, notwithstanding the cost of water purchased from Tri-County; 

4)
Treatment for Secondary Contaminants--Dakota discounts this alternative since the additional sodium needed to treat the water “is considered undesirable for the aging population”
 served;  and

5)
Convert to Consecutive System--This alternative “would require that Redstone Water Company, Inc. divest itself of ownership and operation of the existing water storage and distribution system.”
  Dakota determines this option to be non-feasible due to the high costs involved to upgrade the system to current standards.

As outlined above, Dakota recommended that the Commission adopt the first alternative.  The third alternative is Dakota’s fallback recommendation should PENNVEST funding become available.

Comments to Engineering Study


Both DEP
 and the OCA
 filed extensive Comments to the Study, noting its inadequacies.  In fact, the OCA proffered a “fall back” position, asserting that “if Redstone does not bring its water system into compliance with Section 1501 of Code, then it must divest.  These customers have a legal right to receive water service that is suitable for household purposes.”
 

In contrast, the Study itself concluded that divestiture is not a viable alternative, due to the fact that a new purchaser would require that the system be upgraded to today’s standards.  The Study averred that this would not be feasible due to financing considerations and expected return on the current owner’s investment.

Petition Relating to Service Complaints since the Original Order 


On June 16, 2003 and June 20, 2003, the OCA submitted Petitions signed by a total of nine customers seeking PUC or DEP enforcement action against Redstone.  Those Petitions stated, in part:  

Our bills are high and our service has not improved.  The water is still undrinkable and unusable for most household purposes due to continued violations of the Safe Drinking Water Act.  Our water pressure is not adequate much of the time.  The expenses related to having water of such poor quality are also high.  We must also buy water for many purposes and replace appliances and plumbing fixtures very frequently.  We should not have to continue to pay high rates for inadequate service.   

We have continued to complain to the Redstone Water Company to no avail.  We are asking the Public Utility Commission to initiate a proceeding to find a competent company to take over the water company and to carry out the terms of the PUC Order.

The Petition quoted above included the following handwritten comments:  (1) “No water pressure and it stinks and cannot drink it;” (2) “There is white stuff at the bottom of your water and ice cubes and tastes horrible.  We have to buy drinking water . . . had to replace heating elements and the tank wasn’t even two years old;” (3) “The water smells like Clorox and raw sewage, I have no water pressure . . . ;” (4)  “the water . . . is causing me to have rashes and other skin problems;” and (5) “This water is not fit to drink or do laundry in.  I have to replace all spigots and water faucet every two years, also the element in my hot water tank.”  Additionally, one customer commented above her name: “overwhelmed and outraged.”  Another customer added:  “White deposit on bottom of water cups and ice cubes.  We have to buy drinking water for my babies.”



Additionally, the record contains a customer complaint dated June 6, 2003, of “poor quality of water, rusty-colored water ruins clothing; low water pressure or no 
water; calcium deposits.”
  The complaint further stated that there has been an “outrageous increase in water bill which was supposed to be for improved service [sic].”

Resolution of the Customers’ Complaints



We accord substantial weight to the opinions of the 126 customers who signed a Petition to Join the seventeen Formal Complainants at the instant docket.  As noted by the OCA, “All told, over 50% of Redstone’s customers have expressed their grave dissatisfaction with Redstone’s water and service quality in this complaint case and many in the prior rate case as well.”
  This Commission’s long-held standard is that water provided at the tap must be of a quality to serve all usual household purposes.
  The landmark decision cited at the footnote below relied heavily on customer testimony as to the inadequacy of service.  We see no reason to treat the instant case any differently.  


The Study’s recommendation to take no action herein is clearly flawed.  The OCA’s Comments discussed at length the Study’s numerous inadequacies and omissions and its limited analysis.  Even more disturbing, as the OCA noted, is the Study’s apparent disregard of the full public record (the transcript, written testimony, exhibits, etc.), which supported the Commission’s prior Orders herein.  The Study stated as follows:

[A]ll comments and information contained in the study “are provided on the basis of site visit [sic], operating data, and analytical data obtained by other agencies (e.g., [DEP]), as 
made available by the Redstone Water Company, Inc”’  Study at 9-1.
 
Thus, it appears that Dakota did not take the full record into consideration in its Study, but rather considered only the data which was selectively provided by Redstone.



Historically, the Commission also has placed great importance on water companies maintaining water pressure suitable for all household purposes.   

The 25 p.s.i.g. minimum expressed in subsection (a) is not intended to restrict the authority of the PUC to order improvements where service is inadequate; therefore, the PUC has the power to order needed improvements notwithstanding that the pressure in a utility’s main meets the standard of the regulation.  Barone v. Pennsylvania Public Utility Commission, 485 A.2d 519, 522 (Pa. Cmwlth. Ct. 1984).
 
Conclusion

After careful consideration of the evidentiary record, it is clear that steps must be taken to remediate this situation within sixty days.  We therefore offer Redstone two options, as follows: 

1)
Adopt Alternative 3, the permanent Tie-in to Tri-County, described supra, in order to ensure that the water supplied to Redstone’s ratepayers meets applicable quality and pressure standards.  Alternative 3 should reflect the modifications set forth by the OCA.
  


Or

2)
Sell the system at a reasonable price to a viable entity, which has the requisite technical, financial and managerial expertise to provide a permanent solution to the ratepayers’ longstanding complaints.  


With regard to Option One, first, new pipe should be six to eight inches in diameter rather than four, in order to comply with PUC regulations for fire flow and normal demand.  (52 Pa. Code §§ 65.6, 65.17(b), (e) and 65.18; cf. Study at Table 7.3).  Second, in its written testimony, the OCA suggested that a permanent tie-in could be made along West Malden Road, which connects to Daisytown Road as illustrated at the right edge of Exhibit A and is more than 1500 feet to 2,000 feet shorter than the 7,500 foot route proposed by Dakota Engineering.  (OCA St. 1 at 9; Tr. at 252).  At the estimated $40.00 per foot, this would save $60,000.  If Dakota Engineering did consider this shorter route, Redstone should give it full consideration.



Third, if the tie-in route recommended by Dakota Engineering is used, i.e. along Malden Road, there is another alternative which is not addressed in the Study:  all Tri-County water could be used without blending.  In other words, the main would extend from Tri-County’s system along Malden Road to a tie-in near West Pike Road.  Water from Tri-County would enter Redstone’s distribution system at this point.  No Redstone water would be used, so it would not be necessary to install approximately 3,000 feet of additional main from the tie-in at West Pike Road to the pump house.  Allowing $25,000 to $50,000 for additional valving to make this a permanent installation, a construction cost savings of $150,000 to $175,000 could be realized, based on the estimates provided in the Study.  (Study at Tables 7.2 and 7.3).  This alternative should also be considered.



If either of the two above-outlined options is not followed, that is, to adopt and implement the Study’s Alternative 3 as modified by the OCA, or to divest, the matter will be referred to the appropriate Commission Bureau for consideration of further action.   Should Redstone choose to make the improvements under the Study’s Alternative 3, as modified by the OCA, we recommend the projected thirty-month implementation schedule be completed within six months, weather-permitting.  Additionally, a PENNVEST loan, or other similar low-interest funding option, should be sought.  However, lack of funding will not be accepted as a satisfactory excuse for failure to make the necessary improvements.  As outlined above, if Redstone cannot facilitate funding at a reasonable cost, it should sell the system to a viable entity.  


The ALJ, the OCA and the Parties have recommended that penalties be imposed, that rates be reduced, and/or that a mandatory take-over procedure be instituted.  Accordingly, we will direct that a copy of this Tentative Opinion and Order shall be served upon the Office of Trial Staff (OTS), for any ratemaking ramifications, and on the Law Bureau.  Those Bureaus are to monitor this proceeding, to review Redstone’s progress, and to take any appropriate action as they deem necessary.  


We agree with the OCA’s description of Redstone’s progress to date as “anemic.”
  We encourage Redstone to make immediate, good faith efforts to improve its system.  If such efforts are deemed not feasible under current ownership, it must then take immediate good faith actions in order to effectuate a sale, at a reasonable price, to a viable entity.  That entity must have the requisite technical, financial and managerial capacity to improve service to the level required under the Public Utility Code and the Safe Drinking Water Act.  The long-suffering ratepayers of Redstone deserve no less.  Otherwise, as outlined above, the OTS and the Law Bureau shall take the appropriate action.

Due to the time that has ensued in this complex proceeding, we will provide the Parties with an opportunity to submit comments within twenty days from the date of entry of this Tentative Opinion and Order.  If no Comments are received, this Tentative Opinion and Order will become Final; THEREFORE, 


IT IS ORDERED:



1.
That Redstone Water Company is directed to take steps to implement the conditions outlined herein within sixty (60) days of the final Opinion and Order.  Redstone may apply to PENNVEST, or other source of low-interest funding, for a low interest loan in order to implement the improvements described in this Tentative Opinion and Order.  See the Study’s Alternative 3, the Blending Tie-in to Tri-County Water; see also the OCA’s modification described on page 12 of its March 5, 2003 Comments.


2.
In the alternative, Redstone Water Company is directed to divest itself of its water system by means of a sale of that system to a more viable entity. 


3.
That Redstone Water Company shall submit a status report with the Secretary of the Commission, the Commission’s Office of Trial Staff, the Commission’s Law Bureau, the Commission’s Bureau of Fixed Utility Services, the Commission’s Bureau of Consumer Services, the Office of Consumer Advocate, the Department of Environmental Protection, and to all other Parties, including each of the 126 customers who associated themselves with the initial Formal Complaint herein, every sixty (60) days.  Thereafter, Redstone Water Company is directed to continue to submit a status report to the aforesaid group every sixty day period thereafter, until such time as the water provided to its customers at the tap is suitable for all household purposes and/or until Redstone Water Company divests itself of its water system pursuant to Ordering Paragraph No. 2, supra.


4.
That this Opinion and Order shall be issued as a Tentative Opinion and Order, in order to provide the Parties with twenty (20) days in which to file Comments.  If no timely Comments are filed, then this Tentative Opinion and Order shall become final without further action by the Commission.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 16, 2004
ORDER ENTERED:  March 2, 2005
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