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HISTORY OF THE PROCEEDINGS


On September 16, 2004, Jennifer Lapina (Ms. Lapina or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Commonwealth Telephone Company (CTCo or the Company).  Ms. Lapina alleged that CTCo has a local and internet service monopoly in her area, with premium prices, and that CTCo’s intraLATA toll rate, at 19¢ per minute, is also too high.  Ms. Lapina requested that her across the street neighbor’s DSL provider-Verizon-be released from Commission restrictions and be permitted to provide competitive telecommunications services to her.



On October 5, 2004, CTCo filed an Answer which admitted that it was the only local service provider currently providing local dial tone service in the Complainant’s (717) 938 Lewisberry exchange, but which denied other material allegations of the Complaint.  Concurrently with the filing of its Answer, CTCo filed a Motion to Dismiss Formal Complaint Filed By Jennifer Lapina (Motion), with a Notice to Plead, pursuant to 52 Pa. Code §5.101(a)(3).  In its Motion, CTCo asserted that the Complaint should be dismissed for insufficiency as to substance, because it sets forth no claim upon which relief can be granted by the Commission.  


The Notice to Plead attached to the Motion indicated that Complainant had ten (10) days from service of the Notice to respond, or the facts set forth therein could be deemed to be admitted.  On October 15, 2004, Ms. Lapina filed a letter response which did not directly address CTCo’s Motion.  Instead, Ms. Lapina provided further clarification and response concerning her own Complaint, in response to CTCo’s Answer.  Ms. Lapina also indicated that, through her increased effort, she was able to secure a long distance rate of 3¢ per minute through the use of a calling card, but that she could not obtain a less costly alternative to CTCo’s internet service due to Commission restrictions.  


By Motion Judge Assignment Notice, dated December 13, 2004, this case was assigned to me for a ruling on CTCo’s Motion.  Since I agree with CTCo that the Complaint is insufficient as to substance, I am issuing my ruling as an Initial Decision.  Issuance of an Initial or Recommended Decision is required when a ruling on a motion results in a dismissal of a complainant’s case.  See, e.g., 52 Pa. Code §5.103(d)(3).
FINDINGS OF FACT


1.
Jennifer Lapina (Complainant or Ms. Lapina), 832 Rudytown Road, New Cumberland, PA, 17070, is a residential telephone subscriber of Commonwealth Telephone Company (CTCo or Respondent) in the Lewisberry exchange.



2.
Ms. Lapina filed a Formal Complaint with the Commission against CTCo alleging a lack of choice for local and broadband service and high intraLATA toll rates.



3.
CTCo is not preventing any competitive local exchange carrier from providing local exchange service in Complainant’s exchange.



4.
The Commission’s Choice website lists hundreds of long distance carriers as providing service in Pennsylvania.  


5.
Ms. Lapina was able to substantially reduce her per minute intraLATA toll charge by using calling cards rather than Respondent’s intraLATA toll service.

DISCUSSION



Commission regulations at 52 Pa. Code §5.101(a)(3) provide for the filing of preliminary motions asserting that a complaint is insufficient as to substance.  CTCo’s Motion challenged the legal sufficiency of Ms. Lapina’s Complaint, contending that it failed to set forth any act or thing done or omitted to be done by CTCo in violation or claimed violation of any law which the Commission has jurisdiction to administer, or any regulation or order of the Commission.  CTCo also referenced several Commission decisions in which similar Complaints were dismissed for legal insufficiency.



Commission preliminary motion practice is comparable to Pennsylvania civil practice concerning the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Preliminary motions which seek dismissal of a pleading for insufficiency as to substance are comparable to Pa. Rule of Civil Practice 1028(a)(4), which concerns the legal sufficiency of a pleading (demurrer).


In Insurance Adjustment Bureau v. Insurance Commissioner, 86 Pa. Commw. 491, 485 A.2d 858, 859-860 (1984), rev’d on other grounds, 518 Pa. 210, 542 A.2d 1317 (1988), the Commonwealth Court summarized the criteria for granting demurrers as follows:

It is well established that for purposes of determining preliminary objections in the form of a demurrer, the Court must accept as true all well pleaded facts and reasonable inferences which may be deduced therefrom, but not conclusions of law.  Moyer v. Davis, 67 Pa. Commonwealth Ct. 251, 446 A.2d 1355 (1982), aff’d, 501 Pa. 192, 460 A.2d 754(1983).  It is also true that a demurrer may not be sustained unless the face of the complaint shows that the law will not permit recovery, and that any doubt should be resolved in favor of overruling the demurrer.  Association of Pennsylvania State Colleges and University Faculties v. Commonwealth, 44 Pa. Commonwealth Ct. 193, 403 A.2d 1031 (1979).  And, of course, in ruling on a demurrer a court may not consider facts not disclosed in the record.  Wells v. Pittsburgh Board of Public Education, 31 Pa. Commonwealth Ct. 1, 374 A.2d 1009 (1977).



Section 701 of the Public Utility Code, 66 Pa. C.S. §701, and 52 Pa. Code §5.21, provide that persons may file a formal complaint with the Commission regarding alleged violations of laws which the Commission has jurisdiction to administer, or violations of regulations or orders of the Commission.  CTCo contended that Ms. Lapina has not articulated any basis on which the Commission can order the relief requested.  Motion, ¶6.


In ruling on a demurrer, I must accept as true all well-pleaded facts set forth in the Complaint, but not conclusions of law.  Even if I assume, as pleaded by the Complainant, that CTCo is the sole provider of local and internet service in Ms. Lapina’s area and charges premium prices, that Verizon provides neighbors with DSL service for $20 less per month, and that CTCo’s intraLATA toll rate is 19¢ per minute, Complainant has not asserted a basis upon which the Commission can order relief.


The federal Telecommunications Act of 1996 and the various implementation orders of the Commission have opened the local telephone market to competition.  Given the competitive options for local service available to consumers, the Commission declared, in its Consultative Report to the Federal Communications Commission (FCC), that “the Pennsylvania local telephone markets are irreversibly open to competition.”  Consultative Report at Application of Verizon PA for 271 Authority, FCC CC Docket No. 01-138, dated June 25, 2001.



To assist customers with comparison shopping, the Commission has a website at http://www.utilitychoice.org.
  This website currently lists 11 competitive local exchange carriers (CLECs) as providing residential local service in York County and 13 in Cumberland County.
  The fact that CLECs, for whatever business reason, have chosen not to actively engage in the provision of telecommunications service in Complainant’s service area, is not within the Commission’s power to change.  There is no allegation that CTCo is preventing competitive entry.  The Commission cannot force a CLEC to offer service in Complainant’s exchange.  Cindy Mohler v. United Telephone Company of Pennsylvania, Docket No. C-20039594, Final Order entered July 30, 2003; Frank W. Yurchik v. The United Telephone Company of Pennsylvania d/b/a Sprint, Docket No. C-20043104, Final Order entered September 9, 2004.


In addition to a lack of local service provider choice, Ms. Lapena objected to her lack of choice for broadband service.  She asserted that Commission restrictions are preventing her from access to Verizon DSL.  Complainant is mistaken.  DSL service is not a public utility service, within the definition of 66 Pa. C.S. §102.  The Commission has not placed restrictions on the provision of DSL service or otherwise regulated such service as these matters are not within the Commission’s jurisdiction.
  Julie B. Cohen v. ALLTEL Pennsylvania, Inc., Docket No. C-20043191, ALJ Meehan’s Initial Decision Granting Preliminary Motion to Dismiss the Complaint (dated September 14, 2004);
 Todd E. Kepple v. ALLTEL Pennsylvania, Inc., Docket No. C-20042846, Order finalizing Initial Decision entered September 9, 2004; Richard P. Orsulak v. ALLTEL Pennsylvania, Inc., Docket No. C-20029100, Order finalizing Initial Decision entered July 30, 2003.


Finally, Ms. Lapena asserted that CTCo’s intraLATA toll rate, at 19¢ per minute, is too high.  However, as indicated by CTCo in its Motion, Complainant is free to choose any available interexchange carrier (IXC) to provide her intraLATA and interLATA/interstate toll service.  Motion, ¶8.  This is a highly competitive service with in excess of 400 long distance carriers listed on the Commission’s Choice website as providing service in Pennsylvania.  Motion, ¶8.  While the Commission cannot force an IXC to serve in Complainant’s service area, there is no need to do so with the array of competitive choices available to customers.  Indeed, Ms. Lapena demonstrated that she does not require Commission intervention to secure lower intraLATA rates as she was able to reduce her rate to 3¢ per minute by purchasing a calling card.  Complainant’s letter response to Motion, p. 2.


For the above reasons, I agree with CTCo that Complainant has not set forth any basis upon which the Commission can order the relief requested.  Complainant has sought to be provided with more competitive choices, but the Commission is not authorized to force competitors to serve in her area.  To the extent that Ms. Lapena seeks only to have the Commission remove competitive restrictions, then her Complaint has been satisfied since the Commission is not restricting competition.
 


Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides discretion for the Commission to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.  Lehigh Valley Power Commission v. Pa. P.U.C., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented by CTCo’s Motion is one of law only; therefore, a hearing is not necessary.  Since the Complaint does not set forth a claim upon which the Commission can grant relief, a hearing would be a fruitless exercise.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §501.


2.
A formal complaint, in order to be legally sufficient as to substance, must set forth an act or thing done or omitted to be done by a public utility in violation, or in claimed violation, of any law which the Commission has jurisdiction to administer, or of any regulation or order of the Commission.  66 Pa. C.S. §701.


3.
The instant Complaint is legally insufficient as to substance as it fails to allege any violation of a law which the Commission has jurisdiction to administer, or a violation of a regulation or order of the Commission.  


4.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b).


5.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.  Lehigh Valley Power Commission v. Pa. P.U.C., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993).


6.
A hearing is not necessary in this case since the dispute involves only questions of law.



7.
The Motion to Dismiss should be granted and the case dismissed for legal insufficiency.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Motion of Commonwealth Telephone Company To Dismiss The Formal Complaint Filed By Jennifer Lapina is granted.


2.
That the Complaint filed by Jennifer Lapina against Commonwealth Telephone Company, at Docket No. C-20043674, is dismissed.

Date:  December 22, 2004



_____________________________







Kandace F. Melillo








Administrative Law Judge
� These Commission cases are:  Cindy Mohler v. United Telephone of Pennsylvania, Docket No. C-20039594, Order finalizing Initial Decision entered July 30, 2003; Patricia A. Buteau v. The United Telephone Company of Pennsylvania d/b/a Sprint, Docket No. C-20030971, Order finalizing Initial Decision entered November 5, 2003; and, Frank W. Yurchik v. The United Telephone Company of Pennsylvania d/b/a Sprint, Order finalizing Initial decision entered September 9, 2004.


� Further information is available at � HYPERLINK "http://www.puc.state.pa.us/telecom/telecom_companies.aspx" ��http://www.puc.state.pa.us/telecom/telecom_companies.aspx�.   


� Complainant’s Lewisberry exchange may include portions of both York and Cumberland Counties. 


� The regulation of DSL service standards is separate and apart from the Commission’s oversight of network modernization plans.  Several incumbent local exchange companies have chosen DSL service to meet their statutory network modernization commitments.


� Commission records indicate that ALJ Meehan’s decision was not requested to be reviewed, and no exceptions were filed.  


� In fact, competitive restrictions by states are prohibited by 47 U.S.C. §253(a).  That provision states that “[n]o State or local statute or regulation, or other State or local legal requirement, may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.” 
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