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HISTORY OF THE PROCEEDING


This decision dismisses two complaints for lack of subject matter jurisdiction.  On April 6, 2004, Darlene Albert,
 together with Robert J. and Audrey P. Pavuchak, (“Complainants”) filed a formal complaint at Docket No. C-20042788 against Pennsylvania-American Water Company (“Respondent” or “PAWC”).  The complaint describes a landslide that occurred on June 9, 2003 behind five homes at 2400, 2406, 2410 (the “Kollar residence”), 2414, and 2418 Webster Avenue and also affected downhill homes at 2818 and 2824 Glenny Lane Extension, all in West Mifflin, Pennsylvania.  The complaint also describes similar landslides in 1996 and 1999 that affected seven homes on Webster Avenue uphill from those involved in the 2003 slide.  As a result of the earlier landslides, seven homeowners brought an action for civil damages in the Court of Common Pleas of Allegheny County against the City of Duquesne and PAWC, which is currently pending.  



The formal complaint here recounts extensive efforts by local officials and governmental bodies to find financial support to alleviate the problem.  The complaint also relates that a firm called Allegheny GeoSystems had been consulted and advised “that we will need to have a geotechnical investigation done to determine the subsurface soils, bedrock and ground water conditions in order to develop the most safe and economical remedial method to stabilize our landslide.”  Appended to the complaint is a preliminary report prepared by Allegheny GeoSystems, which states in part:
Pennsylvania has had a long history of significant landslide activity, but the most abundant and troublesome are those located in the Appalachian Plateau region of Western Pennsylvania and the Mon Valley.  This region is recognized as one of the major areas of landslide susceptibility and severity in the United States [citation omitted].  This has resulted from a combination of relatively high rainfall/humid temperature climate, locally steep and rugged topography, and a great diversity in the erosion and weathering characteristics of many thinly bedded sedimentary rocks near the surface.  Superimpose this geologic condition and compounding the problem are the activities of man, which include commercial, industrial and residential developments and the circumstances have been set for unexpected and somewhat large slope movement activities.



The report goes on to state that “the general area of concern along Webster Avenue has been a problem slide area for some time,” and that a previous study (apparently prepared for the plaintiffs in the pending Court of Common Pleas litigation) indicates that earlier slides on Webster Avenue have been repaired previously.  The report opines that “one of the main causes” of the June 2003 slide was the 2002 “drought condition followed by a spring of 2003 that precipitated three times the normal rainfall amounts.”  Finally, the report posits a concern about “older cracked or leaking public water mains in the area” made from “asbestos cement water pipes also known as ‘transite pipe,’” which “may have leaked water (or sewage) undetected downslope along fracture planes in the natural ground and begun adding water to an already suspect and unstable condition.”



While alleging that “[t]he homeowners of the June 9 landslide are not pursuing a lawsuit against anyone,” the Complainants request that PAWC be ordered “to release a copy of the leak survey (as far back on file) for Webster Avenue [West Mifflin, Pennsylvania] and to have the water lines pressure tested for leaks.”  Separately, the Pavuchaks state that “we are looking to find the cause, so that whatever it may be, it can be corrected as soon as possible….  We are looking to you [to] request that the PAWC prove that the very aged water lines in this area are either in good condition or need to be replaced or repaired.”  



PAWC answered the complaint on May 10, 2004 and simultaneously filed two motions to dismiss — the first for lack of standing by Darlene Albert and the second for lack of subject matter jurisdiction by the Commission.  No answers to these motions were filed.


On May 20, 2004, then-Chief Administrative Law Judge Robert A. Christianson issued an Interim Order Setting Resolution Conference, which directed the parties to attempt to resolve the matter amicably with the assistance of Mediator Bruce Bigelow.  Pursuant to this Interim Order, the parties participated in a settlement conference call on June 14, 2004, but were unsuccessful in reaching a settlement.  PAWC thereafter renewed its motions to dismiss and the matter was referred back to the Office of Administrative Law Judge.



An initial telephonic hearing was scheduled in Pittsburgh for September 9, 2004.  This hearing was subsequently changed to an in-person prehearing conference, which was held on that date.  Attending were Darlene Albert, pro se, the Pavuchaks, represented by Philip A. Fabiano, Esq., and PAWC, represented by James H. Cawley, Esq.  The conference generated 34 pages of notes of testimony.



At the conference, Darlene Albert disclosed that she was acting on behalf of her mother, Rose Kollar, by a Limited Power of Attorney dated August 31, 2004 (Complainants’ Exh. 1).  The Pavuchaks had also signed the complaint.  PAWC therefore moved to amend the caption of the case to read, “Rose Kollar and Robert and Audrey Pavuchak v. Pennsylvania-American Water Company.”  I granted this motion by an Interim Order issued on September 9, 2004 (N.T. 31‑32).  In effect then, PAWC’s motion to dismiss for lack of standing became moot.



Much of the prehearing conference concerned efforts to learn from the Complainants the nature of their complaint and the relief sought.  All parties were given an opportunity to argue the merits of the remaining motion to dismiss for lack of subject matter jurisdiction.  Concluding that briefs addressing the motion were necessary, I directed the parties to file those briefs within 30 days or by October 12, 2004 (N.T. 29‑31).


During the interim, Darlene Albert on September 20, 2004 informed the Commission, the Presiding Officer, and the parties by letter that Rose Kollar would no longer participate in the proceeding and that Rose Kollar wished to be “removed” therefrom.  In response thereto, PAWC on September 24, 2004 once again moved to amend the caption of the proceeding to read simply, “Robert and Audrey Pavuchak v. Pennsylvania-American Water Company.”


Meanwhile, Margaret A. Pohuly filed a separate complaint involving the same facts on April 12, 2004 at Docket No. C-20042832.  While reciting the fact that a landslide occurred in the same area, Pohuly requests that the Commission “compel [PAWC’s] investigation of potential leaks and require that they conduct a thorough examination of the area and the pipes along Webster Avenue and Sunset Drive in West Mifflin, Pennsylvania.”  On May 12, 2004, PAWC answered the complaint and moved to dismiss it for lack of subject matter jurisdiction.  No answer to this motion was filed.


On September 24, 2004, PAWC moved to consolidate the complaints at Docket Nos. C-20042788 and C-20042832 for briefing and for hearing and decision if necessary, because the two cases concerned common questions of law and fact.  In order to consider PAWC’s motions to amend the caption a second time and to consolidate the two complaints, and to allow the parties sufficient time to respond thereto, I issued a letter on October 6, 2004 postponing the deadline for filing briefs to a date to be determined later.  



By Second Interim Order issued on October 28, 2004, I (1) granted PAWC’s motion to consolidate the actions; (2) established December 3, 2004 as the deadline for filing briefs, comments, or objections to PAWC’s motions to dismiss; (3) granted Rose Kollar’s request to withdraw her complaint at Docket No. C-20042788 contingent upon no party filing an objection thereto by the close of business on December 3, 2004 (no such objection was filed); and (4) held in abeyance PAWC’s motion to amend the caption of the case a second time pending a ruling on the request of Darlene Albert to withdraw the complaint of Rose Kollar.


On December 2, 2004, I orally granted the request of counsel for PAWC, with the consent of the Pavuchaks’ counsel, to extend the time to file briefs, etc., to the close of business on December 7, 2004.  PAWC’s counsel memorialized this action in a letter addressed to me and filed with the Secretary for the Commission on this latter date.  Both the Pavuchaks and PAWC filed timely briefs.  Hence, PAWC’s motions to dismiss these two complaints for lack of subject matter jurisdiction are ripe for decision.

DISCUSSION


The issue for consideration in the proceeding sub judice concerns whether the Commission has jurisdiction to hear this matter.  The Complainant Pavuchaks declare that they are bringing this action simply “to obtain information and records from Respondent concerning the history of water main breaks and other leaks that may have impacted the subject properties.”  The Pavuchaks submit that the nature, extent and duration of records to be kept by a public utility, as well as the extent of a utility’s duty and obligation to provide or otherwise disclose this information and records to the public, are issues clearly within the Commission’s statutory authority to decide.  Indeed, they argue the Commission must decide these issues, rather than the courts, so as to ensure a consistent and uniform administrative policy relating to the retention and disclosure of records by public utilities.  It is readily apparent, they contend, that the Commission possesses jurisdiction over the subject matter of the formal complaint (Complainants’ Brief at 2‑3).  The Complainant Pohuly asks the Commission to direct PAWC to investigate potential leaks and to require that they conduct a thorough examination of the area.


It is important to note what the Complainants are not alleging here.  They do not allege PAWC has failed to furnish or maintain adequate, efficient, safe and reasonable service and facilities.  66 Pa. C.S. §1501.  Nor have they alleged that PAWC has failed to make repairs, changes, alterations, substitutions, extensions or improvements to its service and facilities as may be necessary or proper for the accommodation, convenience or safety of its patrons, employees or the public.  Id.  Stated differently, the Complainants fail to allege any act or thing done by PAWC in violation of any law which the Commission has jurisdiction to administer, or of any regulation or order of the Commission.  66 Pa. C.S. §501.  Nowhere do the Complainants explain how PAWC’s failure to release to them information and records in its possession concerning the history of water main breaks and other leaks that may have impacted their properties runs afoul of any law, regulation or order, which the Commission has jurisdiction to administer.  


To reiterate, the Complainants are not claiming that by committing certain acts or failing to act in some fashion, PAWC caused the landslides.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The Pavuchaks seek to have PAWC release certain information.  Pohuly wants an investigation.  None of the Complainants explain how PAWC’s failure to release the requested information, if it exists, or its failure to conduct an investigation violates any law, regulation or order, which the Commission has jurisdiction to administer.  Moreover, the Complainants may seek redress for their perceived grievances in the civil courts, just as their neighbors have done after previous landslides.


Under the doctrine of primary jurisdiction, resolution of the Complainants’ claims does not require the experience or complex technical expertise of the Commission.  Their claims do not question the adequacy of water supply to a geographic area or involve uniformity and consistency of the Commission’s regulatory authority.  Poorbaugh v. Pa. P.U.C., 666 A.2d 744 (Pa. Cmwlth. 1995), petitions for allowance of appeal denied, 544 Pa. 678, 678 A.2d 367 (1996), 548 Pa. 662, 698 A.2d 69 (1995).  Instead, the Complainants seek assistance in pursuing discovery to learn whether the Respondent should be held accountable for reparations in civil court.


Where an administrative agency is charged with regulating the subject matter of a controversy, but cannot provide complete redress, the doctrine of primary jurisdiction requires judicial abstention until the administrative agency has adjudicated the issues within its jurisdiction and expertise.  Chiamaichelo v. Independence Blue Cross, 814 A.2d 800, 802 (Pa. Cmwlth. 2002).  Where, however, the matter is not one requiring the special competence of an administrative agency, but rather is one that the court is equally well suited to determine, the court must not defer to the agency.  Id.


In Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977), a telephone utility is alleged to have wrongfully disconnected a call referral device, disconnected telephone service, and refused to provide service.  The Supreme Court of Pennsylvania held that a Court of Common Pleas has original jurisdiction in a suit alleging a utility’s failure to provide adequate service, even though the subject matter is encompassed by the Public Utility Code, 66 Pa. C.S. §§101, et seq., since the Commission cannot award damages.  393 A.2d at 794-96.


In Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980), a telephone utility purportedly failed to provide proper service for WATS lines and negligently failed to furnish adequate directory assistance. The Pennsylvania Supreme Court held that while courts should not be hasty in referring matters to the Commission, the courts should refer matters when judicial abstention is required to protect the integrity of a regulatory scheme.  420 A.2d at 376.  Thus, questions of the adequacy and efficiency of the utility's WATS and directory assistance services were properly transferred to the Commission.


In DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982), a water company supposedly failed to provide adequate water pressure, resulting in property damaged by fire.  The Supreme Court held that determining whether a utility had failed to perform its mandated duties did not require the Commission’s expertise or special knowledge and concluded that jurisdiction was vested with the courts.  453 A.2d at 597.


In Optimum Image, Inc. v. Philadelphia Electric Co., 410 Pa. Superior St. 475, 600 A.2d 553 (1991), power surges allegedly resulting from voltage fluctuations in an electric utility’s service damaged a ratepayer’s property.  The complaint contended that the utility’s equipment was inadequate and the utility had failed to comply with its filed tariff. The Superior Court of Pennsylvania concluded that the Commission’s expertise was needed to resolve the allegations to preserve a regulatory scheme.  600 A.2d at 557.


Importantly, the Commission’s special expertise is not required in the present case.  It is easily within a judge’s or jury’s ability to hear expert testimony to determine whether leaks in PAWC’s facilities or inadequate maintenance caused the landslide.  Nothing about this type of determination requires the special competence of the Commission.


In addition, the Commission here cannot provide complete redress.  Although the Complainants seek an investigation, leak surveys and other information from PAWC to determine the cause of the landslide and thus fashion a remedy, any corrective measures will undoubtedly result in the Complainants seeking money damages from PAWC and/or others in a civil suit, just as their uphill neighbors have done.  The Commission does not have the authority to award money damages.  Schriner v. Pa. Power & Light Co., 501 A.2d 1128 (Pa. Superior Ct. 1985); and Nagy v. Bell Telephone Co., 436 A.2d 601 (Pa. Superior Ct. 1981).


In similar circumstances, the Commission has dismissed formal complaints.  For example, in Nolan v. Pennsylvania Power & Light Company, Docket No. C-00956756, 1996 Pa. PUC LEXIS 127 (Order entered October 10, 1996), the Complainant alleged a transmission line caused soil erosion and a concentration of storm water to run off onto his property.  The Complainant requested that a professional environmental engineer be hired to review and recommend corrective action regarding soil erosion, sedimentation, and storm water run-off on PP&L’s right-of-way.  The Commission dismissed the complaint stating:

Our disposition of the matter before us turns on a determination of the threshold issue of whether the Commission has jurisdiction in this matter. We agree with the ALJ that the storm water runoff issue is one that the Commission or the Court are equally well suited to determine, and that it would be wasteful to refer the matter to the Commission. We find that the Complainant's Exceptions provide no reasoning to refute the ALJ's finding on this issue.
*
*
*

In James G. Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d, 744 (Pa. Cmwlth. 1995), (“Poorbaugh”), the Commonwealth Court recently vacated our Opinion and Order in the matter of James G. Poorbaugh v. West Penn Power Company, docketed at No. C-00934745, Order Entered December 9, 1994, (“Poorbaugh v. West Penn”).  Although noting that the Court of Common Pleas of Fayette County transferred issues relating to alleged violations of the Code to the Commission, Commonwealth Court vacated our Opinion and Order reasoning as follows: 


In this case, while the subject of Poorbaugh’s complaint against West Penn is encompassed by the public utility code, we conclude that this case is not a complex matter requiring the special expertise of the PUC in order to resolve it.  As such, the present case is distinguishable from Elkin.  With the assistance of expert testimony, there is no reason why a judge or jury could not determine whether West Penn had breached a duty of care owed to Poorbaugh by allegedly causing an oversurge of electricity which resulted in a fire.


As discussed by the ALJ, the doctrine of primary jurisdiction exists to accommodate the roles of both court and agency.  Under that doctrine, a relationship exists so that a court can have the benefit of an agency's views on issues within the latter's competence. We believe that in the matter before us, the expertise of the PUC is not necessary to resolve what appears to be a fairly uncomplicated tort proceeding.

1996 Pa. PUC LEXIS 127 at *14-*17 (citation omitted).



Also instructive is Michuck v. National Fuel Gas Distribution Corp. et al., Docket No. C-00970204 (Initial Decision dated November 21, 1997), 1997 Pa. PUC LEXIS 85 (Final Commission Order entered January 13, 1998), wherein the Complainant raised concerns about possible damage to a water source by the abandonment of a natural gas pipeline and line construction drilling.  ALJ Meehan granted the utility’s motion to dismiss stating:

In his brief in opposition to the motion to dismiss the complaint, the Complainant argues that this complaint proceeding involves an issue of safety.  However, it is clear that the primary concerns raised by the Complainant in this proceeding are that possible leakage from an abandoned, obsolete gas pipeline and/or drilling holes for an electric power line on or near the gas pipeline right-of-way may damage the source of water on his property.  Any resolution of these concerns requires a determination of whether and the extent to which the continued existence of the gas pipeline or the drilling activities will impact the Complainant's water source.  This is not a matter peculiarly within the area of expertise entrusted to the Commission by the Code.  It is not the use of the word “safety,” but the essence of the allegations raised in the complaint, that determine whether jurisdiction over this matter is properly vested in the Commission. DeFrancesco, supra.  Accordingly, it is my opinion that the Commission lacks the jurisdiction to adjudicate this dispute, and the complaint must be dismissed.

1997 Pa. PUC LEXIS 85 at *13-*14 (footnote omitted).



Just as in Nolan, there is no reason why a judge or jury with the assistance of expert testimony can not determine whether PAWC breached a duty of care owed to these Complainants.  And just as in Michuck, any resolution of the Complainants’ concerns here about future landslides requires a determination of whether and the extent to which the continued existence of any leaks in PAWC’s facilities will impact the Complainants’ properties.  As found in Michuck, this decision is not a matter peculiarly within the area of expertise that the Public Utility Code entrusted to the Commission. 


Consequently, the Commission lacks the jurisdiction to adjudicate these complaints and they must be dismissed.
CONCLUSION OF LAW


The Commission lacks jurisdiction over the subject matter of these complaints.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaints of Rose Kollar, and Robert and Audrey Pavuchak against Pennsylvania-American Water Company at Docket No. C‑20042788 are hereby dismissed.

2. That the complaint of Margaret A. Pohuly against Pennsylvania-American Water Company at Docket No. C‑20042832 is hereby dismissed.

Date:  December 22, 2004

















John H. Corbett, Jr.








Administrative Law Judge

	� 	The original complaint at Docket No. C�20042788 was captioned “Darlene Albert, et al. v. PA�American Water Co.”  During the prehearing conference on September 9, 2004, as described infra, we learned that Darlene Albert was acting through a Limited Power of Attorney (Complainants’ Exh. 1) on behalf of her mother, Rose Kollar, who resides at one of the affected properties, and the caption was amended accordingly (N.T. 5, 8).  Due to the manner in which this case is resolved, however, we need not address the issue of the limitations Darlene Albert faced while purportedly acting on her mother’s behalf in this proceeding.
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