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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. §332(h), is the Initial Decision of Administrative Law Judge John H. Corbett, Jr., issued October 12, 2004, in the above captioned proceeding.

History of the Proceeding



On August 23, 2003, Asia Jones (Complainant) filed a Formal Complaint against Duquesne Light Company (Duquesne) wherein she alleged a financial inability to pay her utility bills.  The instant Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint filed by the Complainant.  By that Decision, which was issued on July 31, 2003, at No. 139036, BCS directed the Complainant to make a lump sum payment of $537.00 by September 1, 2003, and thereafter pay current monthly budget bills when due, plus $10.00 per month toward the arrearage.



On August 11, 2004, Duquesne filed an Answer to the instant Complaint wherein it denied the major allegations of the Complaint.  On October 12, 2004, a telephonic hearing was held before ALJ Corbett.  The Complainant failed to appear at the hearing.  Duquesne was represented by counsel.  At the hearing, the ALJ granted Duquesne’s Motion to Dismiss the instant Complaint with prejudice.


On October 12, 2004, the ALJ issued an Initial Decision wherein he recommended that the instant Complaint be dismissed.  Neither the Complainant nor the Respondent filed Exceptions to the Initial Decision.  However, pursuant to 66 Pa. C.S. § 332(h), we exercised our right to review this matter.
Discussion
Section 332(a) of the Code, as amended, 66 Pa. C.S. § 332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  The Supreme Court of Pennsylvania has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by another party.  Id.; K.J. v. Pennsylvania Dep't of Pub. Welfare, 767 A.2d 609 (Pa. Cmwlth. 2001).  



The ALJ made eight Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference, and are adopted without comment unless they are expressly or by necessary implication reversed or modified by this Opinion and Order.  The ALJ recommended that the Complaint be dismissed with prejudice due to the Complainant’s failure to appear at the hearing to prosecute.  The ALJ further recommended that the BCS-recommended payment arrangement be upheld.  The ALJ noted that the Complainant received an energy assistance grant totaling $523.00 which was credited to the account, as well as a $100.00 payment which totals $623.00.  The ALJ recommended that the Complainant be directed to make a catch up payment toward the missed payments related to current consumption plus the BCS-ordered lump sum payment of $537.00, consistent with our action in Claypool v. T. W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995) (Claypool), as amended by our action in Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003) (Stammel).  (I.D. at 4-5).


Upon our consideration of the record in this matter, we shall adopt the ALJ’s recommendation to dismiss the instant Complaint with prejudice consistent with our action in Jefferson v. UGI Utilities, Inc., Docket No. 
Z-00269892 (Order entered December 26, 1995) (Jefferson).  In Jefferson, we found that by failing to appear and present any evidence in support of her Complaint, the Complainant has failed to meet the statutory burden of proof.  In Jefferson, we established a policy that a complainant’s failure to participate at the hearing was an abuse of the administrative process that warranted dismissal of the subject complaint with prejudice.  Here, as in Jefferson, the Complainant failed to present evidence in support of her Complainant.  Accordingly, we shall dismiss the instant Complaint with prejudice.


We find that the ALJ has not properly credited the energy assistance payment of $523.  In Leslie Smith v. Columbia, Docket No. 00946118 (Order entered August 17, 1995) (Smith), the Commission found that the appropriate use of energy assistance funds was to apply those dollars in the following sequence; (1) to reduce any arrearage, (2) to pay the current bill, (3) to reduce a monthly bill and, (4) to be applied as a credit toward future bills.


In the matter before us, we find that the arrearage portion includes a lump sum payment pursuant to the BCS Decision, a Claypool catch-up amount, and the amount to be paid each month as part of the payment arrangement.  The $523 energy grant and the $100 payment should be applied consistent with that breakdown so that the Complainant has satisfied the lump sum amount and has paid $86 toward the consumption portion of the bill
.


Based upon the foregoing discussion, we adopt the Initial Decision of ALJ Corbett as modified by this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr., is adopted as modified by this Opinion and Order.



2.
That Duquesne Light Company shall issue a bill to Asia Jones for the amount which represents the missed consumption payments resulting from non-compliance with the BCS Decision dated July 31, 2003, within fifteen (15) days of the date of entry of this Opinion and Order.


3
That the bill issued in accordance with Ordering Paragraph No. 2 will be due and payable by Asia Jones within thirty (30) days of issuance.


4.
That, thereafter, Asia Jones shall pay to Duquesne Light Company current, monthly budget bills, plus $10.00 per month toward the overdue amount owed to the Duquesne Light Company.


5.
That as long as Asia Jones adheres to the payment schedule stated in this Opinion and Order, Duquesne Light Company is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.


6.
That if Asia Jones fails to keep the payment schedule stated in this Opinion and Order, Duquesne Light Company is authorized to suspend or terminate service in accordance with Commission’s Regulations at Chapters 14 and  56 of Title 52 of the Pennsylvania Code.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 16, 2004
ORDER ENTERED:  February 16, 2005
		� 	Grant $523 plus payment of $100 = $623 credit - $537 lump sum = $86 credit on consumption portion.
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