
BEFORE THE


PENNSYLVANIA PUBLIC UTILITY COMMISSION
Elizabeth Cortlessa



:







:


v.




: 


C-20043164






:

Pennsylvania American Water Company
:


INITIAL DECISION
Before

Allison K. Turner

Administrative Law Judge

HISTORY OF THE PROCEEDING


On June 16, 2004, Elizabeth Cortlessa (Cortlessa, Complainant or Customer) filed this complaint against Pennsylvania-American Water Company (PAWC, Company or Utility) alleging that she is using more checks and more stamps, and asking the PUC to return the Company’s billing to less frequent every 2½ months billing.


On July 28, 2004, PAWC filed its Answer denying the Complaint.  PAWC avers that:

The Company acquired the water and wastewater assets of the City of Coatesville Authority on March 22, 2001.  From the date of acquisition to March 2004, the Company billed the Complainant on a quarterly basis.  By way of further answer, Pennsylvania American Water’s most recent case at Docket No. R-00038304 proposed to continue reading bimonthly but bill monthly in its Coatesville operations.  A copy of PAWC
Statement No. 1 is included herein as Attachment A.  No party opposed the Company’s proposal.  The Company commenced billing the Complainant on a monthly basis for the billing period of April 1, 2004 to, April 30, 2004.  Pennsylvania American Water, by letter dated April 3, 2004, informed the Complainant of the change in the Company’s practice.  A duplicate copy of the letter is included, herein, as Attachment B.
The Answer was signed by Susan Simms Marsh, Esquire, who simultaneously entered her appearance.


On August 3, 2004, an Interim Order Setting Conference Between Parties by August 31, 2004 was issued.  On September 9, 2004, OALJ sent a memo to the Secretary’s Bureau stating that a report had been filed as directed by the Interim Order.


On October 1, 2004, a hearing notice was issued scheduling an initial telephone hearing to be held on this case on Wednesday, December 15, 2004 at 10:00 a.m.  The case was assigned to ALJ Turner for hearing and initial decision.



On October 21, 2004, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The hearing was convened as scheduled.  Cortlessa did not appear.  Susan Simms Marsh, Esq., appeared and represented PAWC.  Because Cortlessa did not appear, Marsh did not call any witnesses, and moved to dismiss the complaint for lack of prosecution.  She agreed that the ALJ could rely on the Commission documents attached to the Answer without authentication by a witness. A short transcript was created.
FINDINGS OF FACT


1.
Complainant is Elizabeth Cortlessa (Customer).  According to Commission files, Cortlessa’s address is 8 Bay Street, Coatesville, Pa 19320.  As a resident of Coatesville, she was a customer of the Coatesville Water and Sewer Authority.


2.
The Respondent is Pennsylvania American Water Company, which provides water and sewer service for compensation in various portions of Pennsylvania.


3.
PAWC acquired the water and wastewater assets of the City of Coatesville Authority on March 22, 2001.



4.
In its most recent rate case at R-00038304, PAWC proposed to continue reading meters in the Coatesville operations on a bi-monthly basis, but to begin billing its customers on a monthly basis.  No party opposed the Company’s proposal.  Answer, ¶3, Attachment A


5.
The Company notified Cortlessa of the change in billing by letter dated April 3, 2004, and commenced billing her on a monthly basis with the bill for the period April 1 to April 30, 2004.  Answer, ¶3, Attachment B


6.
On October 1, 2004, the Office of Administrative Law Judge (OALJ) issued a notice setting an initial telephone hearing to be held on Wednesday, December 15, 2004 at 10:00 a.m.  The notice included Customer’s phone number for the hearing as 610-383-6856, and an instruction to provide the ALJ with a phone number to reach her for the hearing if the one on the notice was no longer current.



7.
The ALJ attempted to call Cortlessa at the number on the hearing notice, which is the same, and the only, number as the one given on her complaint by Cortlessa as her home number.  When the ALJ called this number, there was no answer, even though she called several times.  


8.
Counsel for PAWC then moved to dismiss the complaint with prejudice.  She agreed that the ALJ could rely on the Commission documents attached to the Answer.


9.
The Customer’s hearing notice was sent by first class mail to the address given on the complaint.  There is no returned hearing notice mail in the file.  The Prehearing Order was also served to the same address by first class mail, and it was not returned by the Post Office.  Cortlessa did not contact the ALJ with any information as to a different address, or a different phone number to use in compliance with the instructions on the hearing notice.  


10.
Cortlessa did not appear and was not represented.  PAWC did appear and was represented by an attorney who was prepared to proceed.


11.
There is no Bureau of Consumer Services (BCS) decision on informal complaint in this case, and no amount of money in dispute.
DISCUSSION


The Commission has jurisdiction over PAWC’s rendition of service and rates charged to Cortlessa under the Public Utility Code.  Cortlessa’s allegations, averments and the relief sought fall under Sections 102, 1301 and 1501 of the Public Utility Code (Code), 66 Pa. C. S. §§102, 1301 and 1501.  Section 1301 provides that rates shall be just and reasonable.  Section 1501 provides that service shall be reasonable and adequate.  See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing practices of a public utility. 



The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).

Cortlessa makes no allegations that PAWC’s billing is not in compliance with the Commission’s regulations.  Moreover, the billing as described in the Complaint and Answer seems to be in compliance with 52 Pa. Code §§56.11 and 56.12 (regarding frequency of billing and meter reading).


As the complainant, Cortlessa had the burden of proof to show that PAWC has broken the law in its billing her for service, in other words that PAWC has violated the Public Utility Code, the Commission’s regulations, or the terms of a Commission Order.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  Here, since Cortlessa did not appear and did not present evidence on the issues raised in her complaint, she did not meet her burden of proof.


Where a Customer who initiates a complaint against a utility does not appear at a scheduled hearing after notice and an opportunity to appear, the Commission’s policy, according to its prior decisions, is to dismiss the complaint with prejudice. See, Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered 12/26/95) (When complainant fails to appear for the hearing, the case should be dismissed with prejudice.).  There are exceptions to this rule where the complainant shows good cause for failing to appear, but none of them apply here, because Cortlessa did not contact the ALJ about her failure to appear.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa.C.S. §§102, 1301, and1501


2.
Where notice of a hearing is sent by regular mail, the Commission may presume that actual notice of the hearing has been received by the Complainant.  Berkowitz v. Mayflower, 455 Pa. 531, 317 A.2d 584 (1974); Judge v. Celina Mut. Ins. Co., 303 Pa. Super. Ct. 221, 449 A.2d 658 (1982).



3.
It is the duty of a party to inform the Commission of changes to the party’s current address.  52 Pa. Code §1.53(c)



4.
The customer filing the complaint has the burden of proof to support her complaint with evidence on the record.  66 Pa.C.S. §332(a).  Cortlessa did not appear, presented no evidence, and therefore has failed to meet her burden of proof.



5.
The complaint should be dismissed with prejudice.
ORDER


THEREFORE,



IT IS ORDERED:



1.
The complaint of Elizabeth Cortlessa v. Pennsylvania American Water Company, docketed at C-20043164 is hereby dismissed with prejudice and the case shall be marked closed.








____________________________________





Allison K. Turner






Administrative Law Judge

Dated:

December 23, 2004
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