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HISTORY OF THE PROCEEEDING


Complainant Christine Jalowenko filed her complaint against Respondent PECO Energy Company on March 31, 2004.  In her formal complaint Ms. Jalowenko stated that she is on a limited income, has numerous medical problems and can not afford the requested payment.  She also disputed the amount of her bills, asked for an investigation and asked for a lower payment.  Respondent filed an answer on April 28, 2004.



The initial hearing was held as scheduled on December 29, 2004, by hearing notice dated August 18, 2004.  I was unable to contact Complainant at the telephone number listed on the complaint and on the hearing notice.  Counsel for PECO participated by telephone in the hearing held from Pittsburgh pursuant to 52 Pa. Code §56.174.  Counsel for PECO provided another telephone number for Complainant that I also used to try to contact Complainant, but was unsuccessful. The comments and testimony were tape-recorded.  PECO’s counsel offered three exhibits that were admitted.  The record closed as of the adjournment of the hearing on December 29, 2004, as noted on the Chapter 56 Hearing Report.  No briefs were filed.  The record is summarized in the findings of fact that follow and reviewed in the discussion section.  The complaint is dismissed with prejudice in the order at the end.
FINDINGS OF FACT


1.
Complainant Christine Jalowenko currently receives electric utility service from Respondent PECO Energy Company at 4114 Paul Street, Philadelphia, PA 19124-4608.  Ms. Renee Tarpley; PECO Exhibits 1, 2, 3.


2.
Complainant Jalowenko filed her complaint on March 31, 2004, listing her home telephone number as 215-743-0168.  That same number was listed as the number to call on the hearing notice dated August 16, 2004, that was mailed to Ms. Jalowenko at the 4114 Paul Street address.  A prehearing order dated August 16, 2004, was also mailed to Ms. Jalowenko at the same address.  The prehearing order contained the date and time of the initial hearing.  Both the hearing notice and prehearing order contained statements reminding the parties to provide accurate telephone numbers for the purpose of conducting the initial hearing.  Neither has been returned to the best of my information and belief.


3.
On December 29, 2004, I attempted to contact Complainant for the initial hearing by calling 215-743-0168 at 10:00 a.m., the date and time listed for the initial hearing both on the hearing notice and in the prehearing order.  The call was answered by a recorded message that invited me to leave a message.  I identified myself and the reason for the call, and asked for a return call within 15 minutes.  Counsel for PECO provided me with a second number, 215-289-1528.  The first call to that number was answered, and when I began to identify myself, the call was cancelled, presumably by the person who answered.  I immediately called again, and the call was answered by a recorded message, and I, in turn, left a message similar to the previous one.  I called both numbers about 15 minutes later, received recorded messages at both numbers, and again left messages to the effect that the hearing would proceed.  To date I have not received a call back.


4.
PECO’s witness, Ms. Renee Tarpley, testified that the current balance on Complainant’s account was $2,762.78.  As of the hearing, the monthly, customer assistance program (“CAP”) rate budget for the account was $350.00.  PECO Exhibit 1.


5.
As of the hearing, no customer payments had been received on Complainant’s account since its initiation on November 12, 2002.  The one payment received was a LIHEAP cash grant in the amount of $337.00 received by PECO on December 7, 2004. Ms. Tarpley; PECO Exhibit 1.



6.
An informal complaint was opened for Complainant by the Bureau of Consumer Services (“BCS”) on November 28, 2003, at BCS case number 1549822.  The BCS issued its decision on February 19, 2004, and directed Complainant to pay a CAP rate catch-up of $312.51 by March 10, 2004, and beginning in April 2004, to pay her budget plus $15.00 on the arrearage on the account.  Prior to the BCS proceeding, PECO had negotiated three payment arrangements with Complainant that were not kept.  Ms. Tarpley; PECO Exhibits 2, 3.


7.
PECO conducted an energy audit of Complainant’s residence in November or December of 2004.  As a result, PECO determined that Complainant was an electric heating customer and that PECO was billing her under the wrong rate schedule.  A credit adjustment was issued that resulted in reducing the balance on the account from $5,412.85 to $2,762.70.  Ms. Tarpley; PECO Exhibit 1.


8.
PECO’s witness testified that she had calculated a Stammel catch-up amount of $580.04 for Complainant.  Ms. Tarpley.


9.
PECO’s witness asked that Complainant be directed to pay the catch-up amount and then pay her budget plus $15.00 on the accrued arrearage.  Ms. Tarpley.
DISCUSSION


As the party seeking the intervention of this Commission, Complainant has the burden of proving that PECO has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations in the course of providing her with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  Complainant’s failure to participate in the initial hearing constitutes a failure to carry the burden of proof.



Both the hearing notice and the prehearing order contain language cautioning the parties to be sure to provide the presiding officer with a current telephone number where they may be reached for the hearing.  Neither the hearing notice nor the prehearing order have been returned to the best of my knowledge.


Administrative agencies, such as the Commission, are required to provide due process to parties appearing before them.  The due process requirement is satisfied when the parties are provided notice and the opportunity to appear and be heard.  Schneider v. Pa. P.U.C., 479 A.2d 10, 15 (Pa. Cmwlth. 1984).



The BCS decision required Complainant to pay a CAP catch-up amount and then pay her budget plus $15.00.  Complainant has not complied with the BCS direction, and has not complied with previous payment arrangements that she had entered into with PECO.


In cases involving challenges to determinations of the BCS, the Commission has held that the payment arrangement established by the BCS is to be the starting point for determining any subsequent payment arrangement.  Further, if the complainant has not complied with the payment arrangement established by the BCS, the complainant should be required to make a catch-up payment, equal to the amount of the missed BCS payments, unless the complainant has provided an explanation for not making those payments, and that explanation establishes good cause for excusing the failure to make the BCS payments.  Claypool v. T.W. Phillips Gas & Oil Co., Docket No. Z-00248730, Order entered 12/22/95.



The total amount of the catch-up payment to be required is to be calculated beginning with the date on which the first payment pursuant to the BCS decision was to have been made and ending with the entry date of the Commission’s Order.  The calculation of the catch-up payment amount is to be based solely on that part of the bill related to consumption as derived from the monthly budget amount.  Moeller v. Duquesne Light Co., Docket No. Z-01215104, Order entered 9/22/03; Frayne v. PECO Energy Co., Docket No. C-20029005, Order entered 9/10/03; Stammel v. PG Energy, Docket No. C-20037994, Order entered 5/21/03.  The total amount of the catch-up payment amount is to be reduced by the amount of customer payments as well as the amount of energy assistance grants received after the date of the BCS determination.  Van Ess v. Duquesne Light Co., Docket No. C-00968139, Order entered 6/13/97; Novich v. Duquesne Light Co., Docket No. C-00968395, Order entered 5/27/97.


Since the inception of service at her present address, Complainant has made no customer payments to PECO and received one LIHEAP cash grant.  As noted by Ms. Tarpley and recorded in PECO Exhibit 2, Complainant has been the recipient of three payment arrangements with PECO and one BCS decision, and she has not complied with any of them.



The Chapter 14 amendment to the Public Utility Code that became effective on December 14, 2004, has limited the scope of this Commission’s review of customer payment arrangements.  Two provisions are applicable to the situation here.  Section 1405(c) of the Public Utility Code, 66 Pa. C.S. §1405(c), provides that customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.  Section 1405(d), 66 Pa. C.S. §1405(d), provides that, absence a change in income, the Commission shall not establish or order a second or subsequent payment arrangement if a customer has defaulted on a previous agreement.  A public utility, at its discretion, may enter into a second or subsequent arrangement.  Ms. Tarpley testified that Complainant is a PECO CAP rate customer.  Further, she testified to four prior payment arrangements for Complainant.  Under these circumstances I conclude that I have no authority to order any further payment arrangement and that I must dismiss this complaint.



PECO has offered Complainant another payment arrangement, which it has the discretion to do under Chapter 14.  See Finding of Fact #9.  I urge Complainant to consider accepting that offer.
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. Complainant has, by failing to participate in the hearing process, failed to show any violations by PECO Energy Company of the Public Utility Code or the regulations of this Commission, and has thus failed to carry her burden of proof.
ORDER

THEREFORE,
 IT IS ORDERED:



1.
That the complaint of Christine Jalowenko against the PECO Energy Company, docketed at Z-01549822, is dismissed with prejudice for failure to carry the burden of proof.



2.
That the matter docketed as Christine Jalowenko v. PECO Energy Company, at Docket No. Z-01549822, is terminated and the record marked closed.
Dated:  January 3, 2005



______________________________






Michael A. Nemec






Administrative Law Judge
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