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HISTORY OF THE PROCEEDING AND DISCUSSION


On September 9, 2004, Ms. Parasram (Complainant) filed the above captioned Complaint.  On December 6, 2004, Commonwealth Telephone Company (Commonwealth or Company) filed an Answer and a Motion Of Commonwealth Telephone Company To Dismiss The Formal Complaint Filed By Bibi Parasram (Motion).  Thereafter, the task of deciding the Motion was assigned to me.  Ms. Parasram responded to the Motion with a letter, dated December 8, 2004.  Accordingly, the Motion may now be reviewed on the merits.


Ms. Parasram’s Complaint alleged 1) that she had recently moved into Commonwealth’s service territory from New Jersey, 2) that she wished to keep in contact with her family and friends who did not live in the service territory, 3) that Commonwealth’s rates were too high because there was no competition available and 5) that the high rates were preventing her from making the calls she desired. Complaint, ¶3.  She requested that she would like to have her community served by another carrier.  Complaint, ¶4.



The Motion was based on the concept that this Commission could not grant the relief which was requested because the Complaint was insufficient as to substance.  More specifically, the Company alleged 1) that the Complaint failed to allege that the Company had violated the Public Utility Code, a Commission regulation or a Commission order, 2) that Commonwealth was not currently preventing, nor could it prevent, any competitive local exchange carrier (CLEC) from providing service in Saylorsburg or elsewhere in Commonwealth’s service territory, 3) that Ms. Parasram had the opportunity to choose other interexchange carriers to provide her local, in-state and out-of-state toll service.  Motion at 1-3.  Citing previous Commission decisions, Commonwealth continued that the Complaint failed to state a cause of action for relief that the Commission could grant.  Motion at 3-4.


Ms. Parasram’s December 8 letter repeated her position that Commonwealth’s rates were very costly and that, on behalf of her whole community, she was requesting the availability of service from another telephone company.



I agree with the Company.  Commission regulations permit the filing of a Motion To Dismiss where a pleading is insufficient as to substance.  52 Pa. Code §5.101(a)(3).  
Commission preliminary motion practice is comparable to Pennsylvania civil practice concerning the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Preliminary motions which seek dismissal of a pleading for insufficiency as to substance are comparable to Pennsylvania Rule of Civil Procedure 1028(a)(4), which concerns the legal sufficiency of a pleading (demurrer).



In Insurance Adjustment Bureau v. Insurance Commissioner, 86 Pa. Commw. 491, 485 A.2d 858, 859-860 (1984), rev’d on other grounds, 518 Pa. 210, 542 A.2d 1317 (1988), the Commonwealth Court summarized the criteria for granting demurrers as follows:


It is well established that for purposes of determining preliminary objections in the form of a demurrer, the Court must accept as true all well-pleaded facts and reasonable inferences which may be deduced therefrom, but not conclusions of law.  Moyer v. Davis, 67 Pa. Commonwealth Ct. 251, 446 A.2d 1355 (1982), aff’d, 501 Pa. 192, 460 A.2d 754 (1983).  It is also true that a demurrer may not be sustained unless the face of the complaint shows that the law will not permit recovery, and that any doubt should be resolved in favor of overruling the demurrer.  Association of Pennsylvania State Colleges and University Faculties v. Commonwealth, 44 Pa. Commonwealth Ct. 193, 403 A.2d 1031 (1979).  And, of course, in ruling on a demurrer a court may not consider facts not disclosed in the record.  Wells v. Pittsburgh Board of Public Education, 31 Pa. Commonwealth Ct. 1, 374 A.2d 1009 (1977).



Section 701 of the Public Utility Code, 66 Pa. C.S. §701, and 52 Pa. Code §5.21, provide that persons may file a formal complaint with the Commission regarding alleged violations of laws which the Commission has jurisdiction to administer, or violations of regulations or orders of the Commission.  Commonwealth contended that Ms. Parasram had not articulated any basis on which the Commission could order the relief requested.  Motion, ¶6.


In ruling on a demurrer, I must accept as true all well-pleaded facts set forth in the Complaint, but not conclusions of law.  Even if I assume it was true 1) that Commonwealth’s rates were too high because there was no competition available, 2) that the high rates were preventing her from making the calls she desired and 3) that she would like to have her community served by another carrier, Ms. Parasram did not assert a basis upon which relief could be granted.  In this instance, the Commission can require Commonwealth to allow other CLECs to offer service in Saylorsburg and/or all of the Company’s service territory.  However, I also note that the Commission cannot force a CLEC to offer service in Saylorsburg.  Cindy Mohler v. United Telephone Company of Pennsylvania, Final Order, entered July 30, 2003, at Docket No. C‑20039594 (Slip Op.); Frank W. Yurchik v. The United Telephone Company of Pennsylvania d/b/a Sprint, Final Order, entered September 9, 2004, at Docket No. C-20043104 (Slip Op.).  


Much of Ms. Parasram’s Complaint raises the issue of the high cost of toll service.  However, I am aware that other interexchange carriers are available to provide toll service.    As indicated by Commonwealth in its Motion, Complainant is free to choose any available interexchange carrier (IXC) to provide her intraLATA and interLATA/interstate and international toll service.  Motion, ¶8.  This is a highly competitive service with many long distance carriers providing service in Pennsylvania.  While the Commission cannot force an IXC to serve in Complainant’s service area, it is very likely that Ms. Parasram has a choice available to her.



Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides discretion for the Commission to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  A hearing is necessary only to resolve disputed questions of fact.  When the question presented is one of law only, the Commission need not hold a hearing.  Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented by Commonwealth’s Motion is one of law only; therefore, a hearing is not necessary.  Since the Complaint does not set forth a claim upon which the Commission can grant relief, a hearing would be a fruitless exercise.



Under these circumstances, I find that Ms. Parasram has requested a remedy which the Commission is unable to grant.  Accordingly, the Motion must be granted, and the Complaint must be dismissed.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §501.



2.
A formal complaint, in order to be legally sufficient as to substance, must set forth an act or thing done or omitted to be done by a public utility in violation, or in claimed violation, of any law which the Commission has jurisdiction to administer, or of any regulation or order of the Commission.  66 Pa. C.S. §701.



3.
The instant Complaint is legally insufficient as to substance because it fails to allege any violation of a law which the Commission has jurisdiction to administer, or a violation of a regulation or order of the Commission.  



4.
The Commission is granted the discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b).



5.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.  Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993).



6.
A hearing is not necessary in this case since the dispute involves only questions of law.



7.
The Motion to Dismiss should be granted and the case dismissed for legal insufficiency.

ORDER


NOW THEREFORE,


 IT IS ORDERED:



1.
That the Motion Of Commonwealth Telephone Company To Dismiss The Formal Complaint Filed By Bibi Parasram is hereby granted.



2.
That the Complaint of Bibi Parasram versus Commonwealth Telephone Company at Docket No. C-20043648 is hereby dismissed with prejudice.

Dated:
January 4, 2005
















Louis G. Cocheres







Administrative Law Judge

PAGE  
5

