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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions and Motion to Recuse the Presiding Administrative Law Judge (Motion) of William J. Patton (Complainant) filed on September 23, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec which was issued on August 24, 2004.  PPL Electric Utilities Corporation (PPL) had not received the Exceptions or the Motion.  On January 25, 2005, the Commission provided copies of the Exceptions and Motion to PPL.  PPL filed Reply Exceptions which contained a response to the Motion on February 9, 2005.
History of the Proceeding



On June 11, 2003, the Complainant filed a Formal Complaint against PPL wherein he alleged that PPL added $8,385.42 to his bill and is demanding payment in full.  The Complainant alleged that the amount of $8,385.42 represented amounts charged to federal and state income tax.  The Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on May 5, 2003, at No. 134686, BCS directed the Complainant to make a lump sum payment of $1,656.56 by May 30, 2003 and, thereafter, to pay current monthly budget bills when due plus $75.00 per month toward the arrearage.



On July 3, 2003, PPL filed an Answer to the Complaint (Answer), wherein it denied the allegations contained in the Complaint.  On December 18, 2003, ALJ Debra Paist conducted a hearing.  The Complainant participated pro se at the hearing. 
  PPL was represented by counsel.  Subsequent to the hearing, ALJ Paist left this Commission’s employment.  On May 21, 2004, the case was reassigned to ALJ Nemec who issued an Initial Decision on September 23, 2004, wherein he recommended that the Complaint be dismissed.  As previously stated, the Complainant filed Exceptions and a Motion to Recuse ALJ Nemec, and PPL filed Reply Exceptions which contained a response to the Motion to Recuse.
Discussion


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. Ct. 1990).  


The ALJ made twelve Findings of Fact and reached three Con​clusions of Law. The Findings of Fact and Conclusions of Law are incorporated herein by reference, and are adopted without comment unless expressly or by necessary implication they are rejected or modified by this Opinion and Order.


The first issue to be addressed is the Complainant’s request that the presiding ALJ be recused from deciding this matter.  First, as noted by PPL in its Reply, a motion to recuse is generally presented to the presiding officer in the first instance to permit the ALJ to make a reasoned determination of his or her potential for bias or perceived bias in a particular matter.  However, the Complainant waited to a later stage in the proceeding to raise this issue.  In order to expedite our decision in this matter and due to the clear lack of merit in the Complainant’s request, we will rule on the issue here.



In his Exceptions, the Complainant references the following statement by the ALJ:  “He [the Complainant] appears to base his argument solely on his past business experience, which, by his own admission, embroiled him in a dispute with a federal judge.  Please see the transcript at pp. 48-49.”  (I.D. at 4-5).  The Complainant describes the foregoing statement as “derogatory.”  (Motion at 1).  The Complainant declares that the ALJ’s quoted statement is “outrageous” and that the statement makes an assumption and judgment without any basis.  (Id.)


In a past recusal action decided by this Commission, we have held the following:

To render a hearing unfair, the defect or practice complained of must be such as might lead to a denial of justice, or there must be an absence of one of the elements deemed essential to due process of law.  
2 Am Jr. 2d, Administrative Law § 410.  Unfairness is evident if the tribunal’s partiality or hostility goes too far toward the extreme of its authority, and its members engage in conduct such as heated, argumentative questioning of a party more characteristic of a prosecutor than of a neutral detached and impartial decision maker.  See Dayoub v. Commonwealth of Pennsylvania, State Dental Council & Examining Board, 453 A.2d 751 (Pa. Cmwlth. 1982).

Rosenblum v Bell Atlantic-Pennsylvania, Inc., F-00236844 (Order entered September 29, 1995), 1995 Pa. PUC LEXIS 79.



Our review of the Initial Decision reveals that the ALJ conducted himself at all times in a fair and neutral manner.  In his Initial Decision, the ALJ found against the Complainant, but did so with references to the record of evidence before him and a thorough discussion of his findings.  There is no indication whatsoever that the ALJ’s statement quoted in the Complainant’s Motion was the result of undue bias or that the ALJ was acting in a prosecutory fashion.  It is not even apparent that the ALJ considered that statement to be a central factor in his reasoning.  As will be seen below, the fact that the ALJ found against the Complainant has nothing to do with any perceived bias on the part of the ALJ and everything to do with the Complainant’s burden of proof and the record evidence presented.  We will deny the Complainant’s Motion.


With regard to the merits of the Exceptions, the Complainant argues that most of his accumulated arrearage has been charged off by PPL against its Federal Taxes, and he should be excluded from paying that amount.  The ALJ noted that the Complainant had made no payments since the BCS Decision was issued.    The ALJ also found that the Complainant has monthly gross income of about $1,800.00 per month.  The ALJ also found that the Complainant shares expenses with two adults who are employed.  The ALJ determined that one of the adults who resides with the Complainant has approximately the same income, and the other earns considerably more than the Complainant.  (I.D. at 2-3).


The ALJ recommended adoption of PPL’s request to have the Complainant pay his entire outstanding balance.  The ALJ reasoned as follows:

At the hearing PPL asked that Mr. Patton be directed to pay his balance in full.  PPL’s reasons for its request include the additional information concerning the household income, the fact that only five payments have been made over a period of six years, and that it would take over seven years to retire the balance if the BCS plan was followed.  Tr. 85.  I am sympathetic to PPL’s argument, and the record supports including the incomes of the other individuals in a determination of the ability of the household to pay, based on Mr. Patton’s testimony.  The record demonstrates Mr. Patton’s willingness to resort to any artifice to avoid paying his bill to PPL.  A payment arrangement is a privilege, not a right, and is not appropriate when a complainant fails to provide information to evaluate his situation.  

(I.D. at 6).



Based upon the foregoing discussion, the ALJ recommended that PPL be directed to tender a bill to the Complainant for the total amount due on his account within 15 days of the date of entry of a final order in this matter.  The ALJ recommended that the Complainant have 60 days to make the payment.  


The Complainant’s Exceptions are a reiteration of his argument that PPL has written off its bad debt expense to lower its tax liability and, thus, he should have a reduction in the amount of the arrearage payment that he should make to PPL.  PPL replies that the Complainant’s contention is not relevant.  PPL argues that any charge-off for bad debt that it might take in a particular period is irrelevant to the existence of the underlying debt.   


We find that the Complainant’s Exceptions are without merit.  Bad debt expenses and federal and state income taxes are paid by annual revenues collected by a utility.  There are no benefits to PPL or its customers which result from the Complainant’s failure to pay his bill for electric service.  The ALJ pointed out that the Complainant offered no documentary support for the Complainant’s argument here.  The Exceptions fail to reference any part of the record that suggests the ALJ is in error on this point.  The Exceptions are denied without further comment.



On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. § 1401, et seq.  Our disposition of this matter will be guided by the applicable provisions of Chapter 14 of the Code.  



In our Implementation Order, docketed at No M-00041802F0002 and entered on March 4, 2005, we concluded that the Commission’s Regulations at Chapter 56.97(b) of Title 52 of the Pennsylvania Code, 52 Pa. Code § 56.97(b) remains fully in effect and will be considered by the Commission when it is appropriate for the Commission to consider granting a Commission-directed payment arrangement.  We reached this conclusion since utility payment agreement obligations are not specifically addressed in Chapter 14, and 52 Pa. Code § 56.97(b) is not listed as one of the sections specifically superseded under Section 4 of Act 201, and is not inconsistent with Chapter 14.  We wish to point out that it is our legal view that granting subsequent payment agreement obligations is at the discretion of the utility and a utility is not bound by the parameters of 52 Pa. Code § 56.97(b).  (Implementation Order at 15).  


Pursuant to our Regulations at 52 Pa. Code § 56.97(b), the specific factors to be considered by the Commission when negotiating a reasonable payment agreement may include, but are not limited to (1) the size of the unpaid balance; (2) the ability of the ratepayer to pay; (3) the payment history of the ratepayer; and (4) the length of time over which the bill accumulated.


The evidence of record in this matter indicates that at the time of the hearing, the Complainant owed $8,385.42 to PPL.  Therefore, the Complainant owed a significant amount to PPL.  


The Complainant has an ability to pay his electric bills.  As previously noted, the Complainant reported monthly income of about $1,800.00, and he shares expenses with two non-related adult roommates who have comparable income.  


Next, the record evidence reveals an appalling payment record on behalf of the Complainant.  The Complainant made only one payment in 2002 and no payments in 2003.  (Answer at 1).  Specifically, the Complainant has only made five payments on his account over a period of six years, and has defaulted on four previous payment arrangements.  (PPL Exhibit No. 3).  


Finally, we note that this balance has accrued over a period of approximately six years.  



We conclude that the application of each of the factors listed in Our Regulations at 52 Pa. Code § 56.97(b), counsels against permitting the Complain​ant to have a payment arrangement.  Accordingly, we will adopt the ALJ’s recommendation to direct PPL to issue a bill to the Complainant for the total amount due on his account within 15 days of the date of entry of this Opinion and Order. 


Moreover, we shall not adopt the ALJ’s recommendation that the Complainant have 60 days to make the payment.  As previously noted, the Complainant projects a monthly gross income of $1,800, one of his roommates has the same hourly wage of $11.00 per hour and another roommate earns consider​ably more.  (I.D. at 3).  Accordingly, we project that the Complainant’s household income for three people is in the BCS Level IV category.  The Complainant’s income level and his poor payment record mitigate strongly toward his bill from PPL, for the entire outstanding balance owed, be immediately due and payable.
Conclusion


Based upon the foregoing discussion, we deny the Exceptions of the Complainant.  We modify the Initial Decision of ALJ Nemec; THEREFORE,



IT IS ORDERED:



1.
That the Motion to Recuse filed on September 13, 2004, by William J. Patton at this Docket, is hereby denied.



2.
That the Exceptions of William J. Patton filed on September 13, 2004, at this Docket are hereby denied.



3.
That the Initial Decision of Administrative Law Judge Michael A. Nemec is adopted as modified by this Opinion and Order.



4.
That within fifteen days of the date of entry of this Opinion and Order, PPL Electric Utilities, Inc. shall issue a bill to William J. Patton for the entire balance owed for electric service.



5.
That the bill issued pursuant to Ordering Paragraph No. 4 of this Opinion and Order, is immediately due and payable to PPL Electric Utilities Corporation.
.


6.
That the Complaint of William J. Patton docketed at No. 
C-20030470 is dismissed and the record marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 21, 2005
ORDER ENTERED:  April 25, 2005
� 	The Complainant in his correspondence refers to himself as William J. Patton, Esquire.  However, the Complainant stated in response to questioning by ALJ Paist that he is not an attorney.  (Tr. 15).
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