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HISTORY OF THE PROCEEDING



On November 10, 2003, Vito Feudale (“Feudale” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that the Respondent’s representatives came to the Complainant’s property twice and told him that his meter was wrong; that the Respondent sent him an estimated bill for $2,700 when he actually owed less than $500; and that he pays his bills on time.  The Complainant attached a copy of two of his bills to his complaint.  The bill dated September 23, 2003, was from the air conditioning account and the bill dated October 27, 2003, was from the restaurant account.



The Respondent, through its counsel, filed an answer on December 9, 2003.  In its Answer, the Respondent denied the allegations in the complaint.  In addition, the Respondent stated that it would conduct an investigation into the allegations in the complaint. 



A hearing was held in this matter in the Philadelphia State Office Building on June 2, 2004, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Vito Feudale, testified in support of the complaint.  Anthony D. Kanagy, Esquire, represented PECO Energy Company.  The Respondent presented two witnesses, Teresa Ferrier, a regulatory assessor for the Respondent, and Victor Saldana, a high bill field consultant, who sponsored six exhibits – PECO Exhibit 1- the account statement for the air conditioning account from August 2001 through May 2004; PECO Exhibit 2- the account statement for the restaurant account for the period from June 2002 through May 2004; PECO Exhibit 3- Bureau of Consumer Services’ decision, dated October 30, 2003; PECO Exhibit 4- the field report for the air conditioning account from Victor Saldana’s August 28, 2003 investigation; PECO Exhibit 5- the field report for the restaurant account from Mr. Saldana’s August 28, 2003 investigation; and PECO Exhibit 6- the field report for the air conditioning account from Roberto Alicea’s December 6, 2002 investigation.



The record was held open for the Respondent to conduct another field investigation to address concerns about the electrical box below the meters (Tr. 26, 37, 38, 43).  By correspondence dated June 29, 2004, the Respondent’s attorney provided a status report.  In said correspondence, it was stated that the Complainant was not satisfied with the Respondent’s explanation.  The Respondent stated that the Complainant did not want a further hearing in this matter.  The record was held open for the Complainant to respond to the correspondence and/or indicate whether he wanted a further hearing in this matter.  The Complainant has neither contacted the presiding officer nor responded in writing to the Respondent’s correspondence.  Accordingly, the letter dated June 29, 2004 will be marked PECO Exhibit 7 and entered into evidence as a late-filed exhibit pursuant to 52 Pa. Code §5.404(a).  The record in this matter is hereby closed.



The record in this case consists of a 46-page transcript and seven exhibits.  

FINDINGS OF FACT



1.
The Complainant is Vito Feudale, 7930 Bustleton Avenue

Philadelphia, PA 19152.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant, Vito Feudale, operates a restaurant at 7930 Bustleton Avenue.  He opened the restaurant in 1990 (Tr. 7-9).



4.
The Complainant has an air conditioning account and a restaurant account with the Respondent (Tr. 11, 19-21, 26, 29; PECO Ex. 1, 2, 4, 5).



5.
The air conditioning account, account number 271452174011, is a three-phase service (Tr. 11, 19, 26; PECO Ex. 1).



6.
The restaurant account, account number 271452174219, is a single-phase service.  An automatic meter reader was installed for this account prior to June 2002 (Tr. 7, 11, 21, 26, PECO Ex. 2).



7.
The restaurant was open seven days a week previously.  Now it is closed on Mondays and Tuesdays.  The hours of operation are from 4:00 p.m. to 8:00 or 9:00 p.m. (Tr. 11).



8.
The restaurant is closed during July and August each year.  The freezer and the walk-in box are left on and the refrigerator and the freezer in the kitchen are completely shut off (Tr. 9, 10, 12).



9.
The meter for the air conditioning account is inside the Complainant’s property.  Prior to February 2003, the Respondent estimated the reading if the meter was inaccessible (Tr. 20; PECO Ex. 1).



10.
The Complainant’s bills for the air conditioning account between September 2001 and January 28, 2002 were based on estimated readings.  The January 28, 2002 bill for $1,302.88 was cancelled and the Complainant was rebilled for $145.04 (Tr. 19; PECO Ex.1).  



11.
For the air conditioning account, the Complainant’s bills between April 2002 and October 21, 2002 were based on estimated readings.  The November 2, 2002 bill was $2,402.65.  The November 19, 2002 bill in the amount of $2,893.16 was based on an estimated reading.  The bills for the period from September 2002 to November 19, 2002 were cancelled and there was a $636.39 credit journal adjustment.  The actual bill for November 19, 2002 was $403.37 (Tr. 9, 19, 20; PECO Ex.1). 



12.
On December 6, 2002, Roberto Alicea, a high bill field consultant for the Respondent, conducted a high bill investigation at the Complainant’s property.  He checked the meter readings for the air conditioning account and concluded that the current bill was too high.  He told the Complainant that the October 2, 2002 bill included an adjustment for the previous low estimates.  Based on Mr. Alicea’s findings, the Respondent gave the Complainant a $636.39 credit and revised the November 19, 2002 bill (Tr. 33-35; PECO Ex. 1, 6). 



13.
On February 11, 2003, the Respondent removed meter #99999MD-10582, a non AMR dial meter for the air conditioning account, with an index of 57084 and installed meter #219MU-12315, a meter with an automatic meter reader (AMR), with an index of 00000 (Tr. 20; PECO Ex. 1).



14.
The Respondent tested meter #219MU-12315 before installing it at the Complainant’s property (Tr. 21).



15.
The Respondent cancelled the Complainant’s bills for the air conditioning account for December 2002, January 2003 and February 2003, because they were based on estimated readings.  The bill dated January 22, 2003 was $1,383.61 and the bill dated February 19, 2003 was $1,791.74.  The Respondent issued a revised bill in the amount of $401.01.  This bill was due March 31, 2003 (Tr. 19, 20; PECO Ex. 1).



16.
The Complainant’s bill, for the air conditioning account, dated July 21, 2003 was $1,145.09.  The Complainant paid $544.36 on the bill due July 14, 2003 in the amount of $789.66.  When the Respondent added the balance of $245.30 to the July bill in the amount of $899.79 ($840.92+$58.87 sales tax=$899.79), the total bill was $1,145.09 (Tr. 19; PECO Ex.1).



17.
On August 28, 2003, Victor Saldana, a high bill consultant, conducted a high bill investigation.  He visited the Complainant’s property, verified the meter readings for both accounts and explained the billing (Tr. 28, 29; PECO Ex. 4).  



18.
During his August 28, 2003 investigation, Mr. Saldana found that the meter for the air conditioning account was installed correctly and that it was providing correct meter reading information (Tr. 32; PECO Ex. 4).  



19.
The three phase meter is a transformer rated meter.  Transformers are installed in a box below the meter to step the current and voltage down to accommodate the higher load and the higher current going through the meter (Tr. 31).  



20.
Mr. Saldana noted the following equipment and appliances on his field report for the air conditioning account on August 28, 2003: a walk-in freezer, a walk-in refrigerator and a central air conditioning system.  All of these systems run on a compressor unit (Tr. 30; PECO Ex. 4). 



21.
The Complainant was on the budget for his restaurant account.  During Mr. Saladana’s August 28, 2003 visit to his property, the Complainant asked to be removed from the budget plan for that account (Tr. 33, 44, 45; PECO Ex. 2).



22.
According to the bill dated August 17, 2003, the budget amount of $612.00 was due on September 15, 2003.  Since the Complainant asked to be removed from the budget plan, he was instructed to pay $295.52, the new balance (Tr. 15, 33, 44, 45; PECO Ex. 2, 5).  



23.
The Bureau of Consumer Services complaint was verbally closed on October 30, 2003.  The decision indicated that the bills for account #271452174011, the air conditioning account, were based on actual readings and that the bills were correct as rendered (Tr. 21, 22; PECO Ex. 3).



24.
The Complainant pays his bills for both accounts on a regular basis (Tr. 25; PECO Ex. 1, 2).



25.
At the time of the hearing, the Complainant was current on both accounts (Tr. 19, 21, 25; PECO Ex. 1, 2).
DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The following facts are undisputed.  Mr. Feudale operates a restaurant at 7930 Bustleton Avenue (Tr. 7-9).  The Complainant has two accounts with the Respondent (Tr. 7, 11, 19-21, 26, 29; PECO Ex. 1, 2, 4, 5).  The air conditioning account, account number 271452174011, is a three-phase service (Tr. 7, 11, 19, 26, PECO Ex. 1).  The restaurant account, account number 271452174219, is a single-phase service (Tr. 7).  An automatic meter reader was installed for this account prior to June 2002 (Tr. 11, 21, 26, PECO Ex. 2).  On December 6, 2002, Roberto Alicea, a high bill field consultant for the Respondent, conducted a high bill investigation at the Complainant’s property.  He checked the meter readings and concluded that the current bill for the air conditioning account was too high.  He explained that the October 2, 2002 bill included an adjustment for the previous low estimates.  Based on Mr. Alicea’s recommendation, the Respondent gave the Complainant a $636.39 credit (Tr. 34; PECO Ex. 1, 6).  On February 11, 2003, the Respondent removed meter #99999MD-10582, the meter for the air conditioning account, with an index of 57084 and installed an automatic meter reader, meter #219MU-12315 with an index of 00000 (Tr. 20; PECO Ex. 1).  The Complainant was on the budget for his restaurant account until September 2003 (Tr. 44, 45; PECO Ex. 2).  The Complainant pays his bills on a monthly basis (Tr. 25).



The Complainant questioned how his bill could go from $2,900 to $400 (Tr. 5, 6, 9, 36).  He said that Roberto Alicea
 came to his house several times and told him that the meter was wrong (Tr. 6, 13, 35, 36).  Ms. Ferrier explained that the bill rendered on November 19, 2002 in the amount of $2,893.16 was based on estimated readings (Tr. 19, 20; PECO Ex. 1).  The bill was revised based on an actual reading.  In addition, after the $639.39 credit, the revised bill was $403.37 (Tr. 20).  To eliminate the problem with estimated readings, the Respondent installed an automatic meter reading device (“AMR”) on February 11, 2003 (Tr. 20; PECO Ex. 1).  Prior to installing the AMR, the Respondent tested the meter to make sure that it was operating properly and within the established limits set by the Commission (Tr. 21). 



The Respondent cancelled the Complainant’s bills for the air conditioning account for December 2002, January 2003 and February 2003, which were based on estimated readings.  The bill dated January 22, 2003 was $1,383.61 and the bill dated February 19, 2003 was $1,791.74.  The revised bill in the amount of $401.01 was due March 31, 2003 (Tr. 19, 20; PECO Ex. 1).



The Complainant objected to the $1,145.09 bill, dated July 21, 2003, for the air conditioning account.  However, a review of the account statement shows that the Complainant paid $544.36 on the bill due July 14, 2003 in the amount of $789.66.  Therefore, the Respondent added the balance of $245.30 to the July 21, 2003 bill in the amount of $899.79 ($840.92+$58.87 sales tax=$899.79).  Consequently, the total bill was $1,145.09 (Tr. 19; PECO Ex.1).



On August 28, 2003, Victor Saldana, a high bill consultant, conducted a high bill investigation.  He visited the Complainant’s property, verified the meter readings for both accounts and explained the billing (Tr. 28; 29; PECO Ex. 4).  During his August 28, 2003 investigation, Mr. Saldana found that the meter for the air conditioning account was installed correctly and that it was providing correct meter reading information (Tr. 32; PECO Ex. 4).  The three phase meter is a transformer rated meter.  Transformers are installed in a box below the meter to step the current and voltage down to accommodate the higher load and the higher current going through the meter (Tr. 31).  



The Complainant contends that his bills for the service in months of July and August should be less than the bills for the other months since the business is closed in July and August.  However, Mr. Saldana noted that the following equipment and appliances were operable during his visit on August 28, 2003: a walk-in freezer, a walk-in refrigerator and a central air conditioning system.  All of these systems run on a compressor unit (Tr. 30; PECO Ex. 4).  Mr. Saldana noted that the Complainant’s daily average usage was less for the period when the Complainant’s restaurant was closed (Tr. 33; PECO Ex. 4, 5).



The Complainant was on the budget for his restaurant account.  During Mr. Saldana’s August 28, 2003 visit to his property, the Complainant asked to be removed from the budget plan for that account (Tr. 33, 44, 45; PECO Ex. 2).



The Complainant said that he was confused by the instructions about the amount of the August 2003 bill.  The new charges were $434.36 and the new balance was $295.52 (Tr. 15).  The budget due Sept 15, 2003 was $612.00.  The budget amount was crossed out and there was a notation to “pay this” with an arrow pointing to $295.52, the new balance (Tr. 15).  It is true that based on the bill dated August 17, 2003, the budget amount of $612.00 was due on September 15, 2003.  The Complainant was instructed to pay $295.52 because he told Mr. Saldana that he wanted to be removed from the budget plan.  Since the bill had already been issued, he was told to pay the outstanding balance instead of paying the budget amount (Tr. 15, 33, 44, 45; PECO Ex. 2, 5).  



Ms. Ferrier testified that the Bureau of Consumer Services issued a decision on the informal complaint that was filed in September 2003.  The decision indicated that the case was closed verbally, that the customer’s bill was based on actual readings and the bills were accurate as rendered (Tr. 21, 22; PECO Ex. 3).  This decision addressed the air conditioning account (PECO Ex. 3).



Furthermore, the Complainant testified that he has a 32 by 32 box under the two meters (Tr. 7, 11).  He said that after the Respondent changed every wire in the box, his electric bill doubled (Tr. 7, 8, 11, 12).  He estimated that this happened around 1995 or 1996 (Tr. 8).  He asked for someone to come to see why the Respondent’s representatives changed the wiring in his box (Tr. 37, 38).  The Respondent offered to have someone visit the Complainant’s property, look at the electrical box with the Complainant and answer his questions (Tr. 39, 40).



Mr. Saldana explained that the box under the Complainant’s meter contained transformers to step the current and voltage down to accommodate the higher load and the higher current going through the meter (Tr. 31).  



After the hearing, the Respondent sent a representative to the Complainant’s house to check the electrical box below the meters (PECO Ex. 7).  The Respondent’s representative found that the electrical box was wired properly on June 17, 2004.  If the Respondent changed the wiring, it was because the wiring was not allowing the usage to be fully registered.  Mr. Kanagy, the Respondent’s attorney, Ms. Ferrier, the regulatory assessor, and Michele Magdzinski talked to the Complainant on June 23, 2004, about the representative’s findings.  Although the Complainant did not agree with their explanation, Mr. Kanagy stated that the Complainant did not want a further hearing (PECO Ex.7).  The Complainant did not contact the presiding officer to request a hearing or object to the Respondent’s findings.



The evidence in the record shows that the bills that the Complainant questioned were either estimated bills or the revised bills when an actual reading was obtained.  The evidence does not show that the Respondent overcharged the Complainant.


Although the Complainant disputed some of his bills, he paid the bills.  At the time of the hearing, there was no past due balance.



The Complainant has failed to prove that the Respondent overcharged him.  The record shows that the Respondent underestimated the Complainant’s bills in some months and rebilled him after obtaining an actual reading.  Some of those bills were higher than the Complainant’s usual bills.  In one instance, the revised bill was significantly lower than the previous bill.  That revised bill included a credit in the amount of $636.39.  Based on the information in the record, the Complainant’s bills are correct as rendered.  Consequently, the complaint is dismissed.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Vito Feudale against the PECO Energy Company at Docket C-20031918 is dismissed.



2.
That PECO Exhibit 7 is admitted as a late-filed exhibit pursuant to 52 Pa. Code §5.404(a).



3.
That the record in this case is marked closed.

Date:
January 5, 2005



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	The Complainant referred to Mr. Alicea as Roberto Gonzalez (Tr. 6, 9, 13, 35, 36).
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