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:

INITIAL DECISION

Before

John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision denies a complaint that Gwendolyn M. Gilmore (“Complainant”) filed with the Commission on September 3, 2004.  Gilmore alleges she cannot afford to make the payments directed by the Commission’s Bureau of Consumer Services (“BCS”) under a payment plan issued at BCS Case No. 1638819 on August 17, 2004 for an account with Duquesne Light Company (“Respondent”) for residential electric service.  She seeks a more affordable payment plan.  The Respondent answered the complaint and filed new matter on October 6, 2004.

An Interim Payment Order and a standard Prehearing Order issued on November 17, 2004.  A telephonic hearing was held on January 5, 2005 pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  The Complainant appeared pro se.  Regina M. Sestak, Esq., represented the Respondent, which sponsored six exhibits that were admitted into the record.  No briefs were filed.  The record closed upon conclusion of the hearing.

FINDINGS OF FACT
1. The Complainant, Gwendolyn M. Gilmore, resides with her five children, ages 11, 10, 8, 3 years, and 3 months old, at 411 Allen Street, Pittsburgh, Pennsylvania 15210.
2. The Respondent, Duquesne Light Company, provides residential electric service to the Complainant at the foregoing address.

3. At the present time, the Complainant owes the Respondent the sum of $1,860.11 on this account (Respondent’s Exh. 1).

4. The Complainant does not contest any amount owed on this account.

5. The current monthly budget amount on this account is $108.00.

6. On August 17, 2004, the BCS determined at BCS Case No. 1638819 that the Complainant should pay $423.00 by September 8, 2004, and beginning with her October 2004 bill, she should pay the monthly budget amount of her bills, plus $15.00 each month to satisfy the arrearage owed on this account (Respondent’s Exh. 4).

7. The Complainant has paid $70.00 on this account, since the BCS issued its determination (Respondent’s Exh. 1).

8. The Complainant claims she could not afford to make the payments that the BCS determined she should pay.

9. Since the BCS arranged a payment plan, the Respondent received no energy assistance grants that it could credit to this account (Respondent’s Exh. 1).
10. The Complainant has experienced no change in her financial circumstances since the BCS issued its determination, with the exception of the birth of her latest child on September 14, 2004.

11. If she had abided by the BCS’s determination, the Respondent calculates the Complainant would have paid an additional $824.00 from the date of issuance of that plan until the time of the hearing.  The Respondent calculates this amount in the following fashion:

Date


Calculation





Amount
September 8, 2004
Lump sum payment




$423.00
October 1, 2004
Budget amount




  121.00

November 1, 2004
Budget amount




  123.00

December 1, 2004
Budget amount




  119.00

January 3, 2005
Budget amount




  108.00
Subtotal:








$894.00

Less:

September 15, 2004
Payment made





    70.00
Total:









$824.00
12. The Complainant resides in a two-story wooden frame house with aluminum siding.  A living room, dining room and kitchen occupy the first floor.  Three bedrooms and a bathroom are on the second floor.  The attic is uninsulated and the basement is finished.
13. For electrical appliances, the Complainant has a television, radio, gas and electric kitchen stove, and a refrigerator.
14. The Complainant’s monthly household income consists of $425.00 in child support payments and $525.00 in food stamps.
15. The Respondent’s Usage Comparison Report for this account discloses the Complainant’s consumption has steadily declined over the past several months, possibly due to the restoration of her gas service and less reliance upon electric space heaters (Respondent’s Exh. 2).

16. On April 1, 2002, the Complainant entered the Respondent’s Customer Assistance Program (“CAP”), but was terminated from that program on April 12, 2004 for nonpayment (Respondent’s Exhs. 3 & 5).
17. The Respondent submits computer records of its collection activity for this account, including ten-day and 72-hour notices threatening termination (Respondent’s Exh. 6).
18. The Complainant offers to pay $200.00 a month to satisfy her obligation on this account.
19. In April 2005, the Complainant will be eligible to reapply for the Respondent’s CAP, provided that she pays the catch-up amount remaining unpaid since the BCS issued its determination.
20. The Respondent seeks to have the Complainant pay a catch-up amount ($824.00 as of the date of the hearing) to make up for the unpaid balance of the BCS-directed lump sum and the missed payments for consumption since the BCS issued its determination on August 17, 2004, and thereafter, to have the Complainant pay the budget amount of her bills each month, plus 1/60th of the arrearage each month ($17.27 as of the date of the hearing) to satisfy the balance owed on this account.  Alternatively, the Respondent requests that the Complainant be directed to pay the budget amount of her bills each month, plus 1/60th of the arrearage each month ($31.00 as of the date of the hearing) to satisfy the balance owed on this account.

DISCUSSION


This proceeding is a de novo review of the BCS’s determination of an appropriate payment plan for this account.  Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003); and  Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995).  As such, the Complainant bears the burden of proving by substantial evidence that she is entitled to the relief she seeks.  Stammel, supra and 66 Pa. C.S. §332(a).  For the following reasons, the Complainant has not met this burden.


In the past when a formal complaint raised an inability-to-pay issue, the BCS decision on the informal complaint usually became the operative decision of the Commission.  Kenyon v. UGI Utilities, Inc., Docket No. C‑00957095 (Order entered April 26, 1996); Darling v. Philadelphia Electric Company, Docket No. F‑00161139 (Order entered November 16, 1993).  With the enactment, however, of the Responsible Utility Customer Protection Act, (“Chapter 14”), 66 Pa. C.S. §§1401, et seq., effective December 14, 2004, the Pennsylvania Legislature has directed how the Commission must establish these payment arrangements.  Since this proceeding is a hearing de novo, the new Chapter 14 mandates apply here.  Accordingly, the BCS’s payment plan for this account must be modified to comply with the new mandates.


However she manages her household budget, the Complainant will have to pay the Respondent for the electric service she consumes.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa. C.S. §1303.  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.


The Commission has directed that a complainant must pay all undisputed amounts accruing under the BCS’s determination pending review.  Claypool, supra.  This “catch-up amount” equals “the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.”  Stammel, supra.  This payment obligation continues until the Commission enters its Order disposing of a case.  Oswald v. Duquesne Light Company, Docket No. C-00992450 (Order entered December 3, 1999).  Section 1405(F) of the newly enacted Chapter 14 compels this practice.  66 Pa. C.S. §1405(F).


The Complainant has paid only $70.00 on this account, since the BCS issued its determination on August 17, 2004 (Respondent’s Exh. 4).  The Respondent received no energy assistance grants that it could credit to this account.  Murray v. Duquesne Light Company, Docket No. C-00968301 (Order entered March 30, 1998); and Novich v. Duquesne Light Company, Docket No. C‑00968385 (Order entered May 27, 1997).  Accordingly, the Complainant will be directed to pay the Respondent within 30 days after receipt of the bill an amount equaling the unpaid balance of the BCS-directed lump sum, together with an amount totaling all missed payments related to current consumption since the BCS issued its payment plan.  Turner v. Philadelphia Energy Company, Docket No. C‑00956999 (Order entered April 11, 1996).  This catch-up amount for missed consumption must be calculated using regular budget billing.  Moeller v. Duquesne Light Company, Docket No. Z‑01215104 (Order entered September 22, 2003); and Frayne v. PECO Energy Company, Docket No. C‑20029005 (Order entered September 10, 2003).


In addition, the Complainant will be directed to meet her Chapter 14 obligations by paying each month 1/60th of the balance that remains due after payment of the catch-up amount as directed above in addition to her regular monthly budget bill.  Pursuant to Section 1405(B)(1) of Chapter 14, 66 Pa. C.S. §1405(B)(1), a customer “with a gross monthly household income level not exceeding 150% of the federal poverty level” must resolve an unpaid balance on an account within five years.  During the hearing, the Complainant disclosed that her household consisting of one adult and five children had gross monthly income of $425.00.  This gross income places the Complainant below 150% of the federal poverty level for a household of this size ($3,151.00).



For example, if the payment plan became effective on the date of this decision, the Complainant would pay a catch-up payment of $824.00 within 30 days.  Then, beginning with her next bill, the Complainant would pay her budget bill each month, plus $17.27 (the account balance as of December 8, 2004 of $1,860.11 less the catch-up payment of $824.00 = $1,036.11 ÷ 60 months = $17.27) to satisfy the account arrearage.  Since, however, the account balance and the catch-up payment will change between the time this decision is written and the time that the Commission enters its final Order in this case, these figures are given merely as an example of how these calculations must be made and do not reflect the actual amounts to be stated in the final payment plan.  In this fashion, the Respondent will calculate the actual amounts of the payment plan after entry of the Commission’s Order in this case when the account balance is known.


One additional matter requires consideration.  The Complainant’s limited income strongly suggests that she is a proper candidate for the Respondent’s CAP.  Apparently, she was enrolled in this program beginning April 1, 2002, but was terminated from the CAP for nonpayment on April 12, 2004.  She will be eligible to reapply for the CAP in April 2005, provided that she pays the catch-up amount remaining unpaid since the BCS issued its determination.  If she meets the eligibility criteria and participates in this program, the Complainant will be able to pay less than the amounts specified in this decision.  Accordingly, I strongly urge the Complainant to seize this opportunity, to pay the amounts requested and to apply for the Respondent’s CAP.  Participation in this program will enable the Complainant to avoid the harsh payment terms that the following Order will otherwise impose upon her.



For the foregoing reasons, the complaint will be denied and the following Order will be entered.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The Complainant has not met her burden of proving that she is entitled to the relief she seeks from this Commission.

3. The payment plan established in the following Order to pay current budget bills as they come due and to reduce the arrearage owed the Respondent on this account conforms with the applicable provisions of the Public Utility Code, as well as with the regulations and existing precedent of this Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Gwendolyn M. Gilmore against Duquesne Light Company at Docket No. C‑20043623 is hereby denied.

2. That within 15 days of the date the Commission enters its Order in this case, the Respondent shall tender a bill to the Complainant for the unpaid balance of the lump sum that the Commission’s Bureau of Consumer Services directed to be paid as part of its payment plan for this account at BCS Case No. 1638819 on August 17, 2004, together with the net total amount of consumption payments missed since issuance of that determination.
3. That within 30 days of receipt of the bill tendered in accordance with the preceding ordering paragraph, the Complainant shall pay the Respondent a sum of money equal to the amount of that bill.
4. That in addition to the payment directed in the foregoing paragraph, the Complainant shall pay the Respondent on the date due for the payment of each monthly bill, the regular budget amount of the bills as they come due, plus 1/60th of the arrearage owed on this account to be calculated as of the date the Commission enters its Order in this case and giving credit for the catch-up payment made in compliance with the preceding ordering paragraph; these payments shall commence with the first monthly bill received after entry of the Commission’s Order in this case and continue thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.
5. That the Complainant may avoid the payment plan established in the foregoing paragraphs by successfully enrolling in the Respondent’s Customer Assistance Program.  So long as the Complainant successfully participates in the Respondent’s Customer Assistance Program, the Complainant will not be required to comply with the payment schedule established in the foregoing paragraphs in order to retain the utility service she receives from the Respondent.

6. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

7. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

Date:  January 6, 2005

















John H. Corbett, Jr.







Administrative Law Judge
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