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INITIAL dECISION 
Before

Fred R. Nene        

Administrative Law Judge

history of the proceedings
In a formal complaint filed on September 14, 2004, Rochelle Fabery (“Complainant”) requested the Commission’s assistance in reducing the payment arrangements determined by the Bureau of Consumer Services (“BCS”) with regard to the balance due on her account with West Penn Power Company (“Respondent”).  

The Respondent filed an answer on October 5, 2004 and the Commission scheduled a telephonic hearing for January 5, 2005 at 10:00 a.m.  The Complainant did not appear for the hearing.  The hearing was held pursuant to Section 56.174 of Title 52 of the Pennsylvania Code in her absence.  

The record, which was tape-recorded, consists of the testimony of one witness for the Respondent and 3 exhibits related to the BCS decision and the current status of the account.  The record closed immediately following the hearing.
findings of fact
1. The Complainant receives electric utility service from the Respondent at her residence located at 22 Fairmont Avenue, Uniontown, PA 15401.
2. The Complainant is enrolled in the Respondent’s Customer Assistance Program (“CAP”) and receives her electric service at a reduced rate.
3. The balance due on the Complainant’s CAP account is currently $745.00.  The monthly charge is currently $23.00.
4. There has been only one payment made on this account in the past fourteen months ($25 paid on November 8, 2003).  Resp. Ex. No. 1
5. On July 28, 2004, the BCS directed the Complainant to pay the full CAP catch-up amount ($550.84) and then to pay her CAP bills as they became due.  Resp. Ex. No. 2

6. The Complainant has not complied with the BCS decision of July 28, 2004.

discussion
When I telephoned the Complainant at the scheduled time, a recording advised me that the number called (724-208-8358) was no longer in service.  This is the number which the Complainant had listed on her complaint and which the Commission’s hearing notice mailed on November 15, 2004, indicated would be employed for the hearing.  Neither the hearing notice nor a prehearing order dated November 17, 2004 were returned by the U.S. Postal Service as undeliverable.  Therefore, the law presumes that the Complainant knew of the scheduled hearing and chose not to attend.  Samaras v. Hartwick, 698 A.2d 71 (Pa. Super 1997).
Her failure to attend the hearing is grounds to grant the Respondent’s motion to dismiss the complaint.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).

However, there exists other grounds for dismissal which do not pertain to whether or not the Complainant appeared for the hearing.  The Commission simply has no jurisdiction to consider any payment arrangement involving utility customers who have not complied with the terms of a company’s Customer Assistance Program.  With the enactment of the Responsible Utility Customer Protection Act (Chapter 14), 66 Pa. C.S.A §§1401, et seq, effective December 14, 2004, the Pennsylvania General Assembly has taken steps to “provide protections against rate increases for timely paying customers resulting from other customers’ delinquencies.”  66 Pa. C.S.A §1401(2).

Among those steps taken is the one that provides: “Customer Assistance Program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.”  66 Pa. C.S.A §1405(c). 

To continue receiving her electric utility service the Complainant must comply with the payment terms of the Respondent’s CAP program.  Her complaint to this Commission must be dismissed.
conclusions of law
1. The due process rights of the Complainant have been fully protected in this proceeding.
2. This Commission lacks jurisdiction to review payment agreements of utility customers enrolled in the Respondent’s Customer Assistance Program.
order

THEREFORE,

IT IS ORDERED:

That the complaint of Rochelle Fabery v. West Penn Power Company at Docket No. C-20043670 is dismissed for lack of jurisdiction over the subject matter.
Date:  January 6, 2005



___________________________








Fred R. Nene








Administrative Law Judge
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