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InITIAL DECISION
Before

Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING



The complaint of Thomas G. Rose (“Complainant”), filed September 7, 2004, disputes the amounts that the Respondent The United Telephone of Pennsylvania (“Sprint”) is adding to his bill for “911 surcharges” and for federal taxes.  He asks that Sprint be prohibited from adding these charges to his bill.


Respondent Sprint filed a detailed answer and a motion to dismiss.  The motion to dismiss included a Notice to Plead that advised the Complainant to file a response within ten days.  The matter was assigned to me as a motions judge by notice dated December 13, 2004.  That notice likewise advised Complainant to file a response within ten days.  The notice also provided Complainant with the Pittsburgh office telephone number in the event he had any procedural questions.  To the best of my information, Complainant has not responded to the motion to dismiss.
DISCUSSION



A notice of a motions judge assignment was mailed to Complainant on December 13, 2004.  The notice included an admonition that a response to the motion of the Respondent was due in ten days.  That notice has not been returned to my knowledge.  I can only assume at this juncture that Complainant either does not desire to proceed with his complaint or has no response to make to the motion to dismiss.


As the party seeking affirmative relief from this Commission, the Complainant has the burden of proof in the present complaint matter.  Sections 332(a), 501(a) and 502 of the Public Utility Code, 66 Pa. C.S. §§332(a), 501(a), 502.  It is Complainant’s obligation to show by competent evidence that in some fashion the Respondent has violated provisions of the Public Utility Code, the regulations of the Commission, or the provisions of an order or other law this Commission has authority to enforce in the course of providing it with utility service.


This Commission may dismiss a complaint without a hearing where it finds that a hearing is not required in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 557, 564 (Pa. Cmwlth. 1989).



In the present matter, Complainant has filed a complaint disputing the portion of his bill from Sprint that contains charges for 911 services and for federal taxes.  In a handwritten addendum to his complaint, he rails against special interests and creeping socialism.  He seems to acknowledge that the charges are the result of actions by both the federal and state legislatures.


Both in its answer and in its motion to dismiss Respondent reviews the genesis of both the 911 charge and the federal tax charges.  As to the 911 charge, Respondent notes that Pennsylvania’s Public Safety Emergency Telephone Act, 35 P.S. §7011 et seq., imposes a contribution on every telephone service subscriber and that each telephone service provider is required to collect the contribution.  35 P.S. §§7012, 7017.  The charge, or contribution, for Mercer County’s 911 services was approved by this Commission by its order entered March 26, 2003, in a proceeding docketed at M-00930420.


Complainant also opposes the inclusion of federal taxes in his telephone bill.  Those taxes are a result of the action of the federal congress, and are mandated by federal law.  As Sprint notes in its pleadings, it is required by federal law to impose and collect those charges.  Also as noted in Sprint’s pleadings, the imposition of those charges has been upheld by federal courts.  E.g. Kalish v. United States, 411 F.2d 606 (9th Cir. 1969), cert. denied 396 U.S. 835 (1969), 1969 US Lexis 934.


Sprint is correct in its pleadings that the Commission lacks authority to waive or overturn federal law.  Sprint correctly cites Dorothy Gill v. The Bell Telephone Company of PA, 82 Pa. P.U.C. 84 (1994), for the proposition that the Commission is without jurisdiction to direct 


a telephone company to remove taxes from a customer’s bill.  However, in Gill, the taxes in question were state taxes and surcharges that this Commission had approved.  The Gill case also stands for the proposition that the Commission may dismiss a complaint against the imposition of taxes by a telephone company without holding a hearing.


To sum up, Complainant has not alleged any factual dispute.  His complaint is a legal one.  He wants to be free from the imposition of taxes and charges that he finds disagreeable.  Respondent Sprint has no choice but to bill him for those charges as long as he is a telephone customer of Sprint.  Complainant’s dispute properly belongs before both the state and federal legislatures and not this Commission.

CONCLUSIONS OF LAW


1.
This Commission has jurisdiction over the parties to and subject matter of this complaint proceeding, at least to the extent of determining the scope of its jurisdiction.


2.
As the party seeking affirmative action from this Commission, the Complainant has the burden of proof in this proceeding.



3.
Complainant has not presented any factual issues for consideration, but instead has mounted a challenge to the imposition of taxes and surcharges on his telephone bill.


4.
The complaint here does not require a hearing to satisfy the public interest.


5.
The Commission lacks authority to direct Sprint to remove the 911 and federal charges from Complainant’s telephone bill.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Thomas G. Rose against The United Telephone Company of Pennsylvania, d/b/a Sprint, docketed at C-20043635, is dismissed for failure to state a claim that this Commission has authority to consider and grant.


2.
That the complaint captioned Thomas G. Rose v. The United Telephone Company of Pennsylvania, d/b/a Sprint, docketed at C-20043635, is terminated and the record marked closed.

Date:  January 10, 2005




          

                                 








Michael A. Nemec








Administrative Law Judge
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