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:


v.
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:

PECO Energy Company



:

INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On August 20, 2004, Fred A. Reese, Jr. (the Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company (the Respondent) alleging an inability to pay his utility bills.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision.  On September 16, 2004, the Respondent filed an Answer denying the material allegations of the Complaint.



By Hearing Notice dated December 4, 2004, the parties were notified that an Initial Hearing in this case was scheduled for the morning of January 4, 2005 in Philadelphia.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that morning and that all parties should expect to be present in the hearing room until their case was called.  This case was assigned to me under 52 Pa. Code §56.174.


The hearing was held, as scheduled.  The Complainant appeared pro se and testified on her own behalf and introduced one exhibit which was admitted into the record.  Lisa Lutz, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness, Anita Armstead and introduced three exhibits, which were admitted into the record.  The record closed at the conclusion of the hearing.
FINDINGS OF FACT


1.
The Complainant is a residential electric customer of the Respondent and takes service at 5626 Boyer Street, Philadelphia, Pennsylvania.


2.
The Complainant lives at this address with his brother (age 37).    


3.
The Complainant is unemployed.  He receives $788 for unemployment benefits each month.  His brother is a Federal Express employee, making $700 a month.  


4.
The Complainant’s regular, reoccurring monthly household expenses
 include:  



Housing
:


$275



Food:




$  75



Gas:




$160



Telephone:



$  45




Water:




$  30



Car Payment:



He does not have a car.



Child Support:



$180



Total:




$765


5.
The Complainant’s regular monthly household income included:  



Complainant’s income:

$   788



Complainant’s brother’s income:
$   700



Total:




$1,488
6.
On August 5, 2004, the Commission’s Bureau of Consumer Services (BCS) issued an informal decision at Case No. 1666480 directing the Complainant to pay a lump sum of $619 by August 25, 2004 and to pay monthly a budget bill of $115 and $40 on the arrearage beginning in September 2004.


7.
Since the informal decision was issued, the Respondent billed the Complainant $460 for utility service.  


8.
Since the informal BCS decision was issued, the Complainant has made no payments to his account.


9.
As of the hearing date, the Complainant’s account balance with the Respondent was $3,074.54.
DISCUSSION


During his testimony, the Complainant mentioned that he filed a bankruptcy petition in November 2004 under the United States Bankruptcy Code, and I asked him to provide me with proof of this filing.  After the hearing, on January 6, 2005, the Complainant provided me with a copy of his petition filed under Chapter 13 of the Bankruptcy Code with the United States Bankruptcy Court for the Eastern District of Pennsylvania on November 5, 2004.  


In part, Section 362 (relating to Automatic stay) of the United States Bankruptcy Code, 11 U.S.C. §362, provides:  

(a)  Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title . . . operates as a stay, applicable to all entities, of –

   (1)  the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title;

*
*
*

   (3)  any act to obtain possession of property of the estate or of property from that estate or to exercise control over property of the estate . . .

*
*
*

(b)  The filing of a petition under section 301, 302, or 303 of this title . . . does not operate as a stay –

   (4)  under paragraph (1), (2), (3), or (6) of subsection (a) of this section, of the commencement or continuation of an action or proceeding, by a governmental unit . . . to enforce such governmental unit’s or organization’s police and regulatory power, including the enforcement of a judgment other than a money judgment, obtained in an action or proceeding by the governmental unit to enforce such governmental unit’s or organization’s police or regulatory power.



The automatic stay provision of the Bankruptcy Code above provides that a bankruptcy petition operates as a stay of any judicial, administrative or other proceeding against the debtor that was commenced before the bankruptcy action, 11 U.S.C. §362(a)(1), unless an exception applies.  On exception is the “commencement or continuation of an action or proceeding by a governmental unit to enforce such governmental unit’s police or regulatory power.”  11 U.S.C. §362(b)(4).    


Governmental proceedings are exempt from the automatic stay provision, if those proceedings affect the health, safety or welfare of the public.  State of Missouri v. U.S. Bankruptcy Court for the Eastern District of Arkansas, 647 F.2d 768 (1981); Re Bel Air Chateau Hospital, Inc., 611 F.2d 1248 (1979); Commonwealth of Pennsylvania v. Peggs Run Coal Co., 423 A.2d 765 (Pa. Cmwlth. 1980); Re King Memorial Hospital, 4 B.R. 704 (1980).  In order for the exception to apply to a particular action, however, the action must:  (1) involve a governmental unit, and (2) the unit must be exercising its regulatory or police powers.  Martin v. Safety Electric Construction Co., Inc., 151 B.R. 637 (D. Conn. 1993).



The primary purpose of staying claims against a debtor in a reorganization proceeding is to allow the Bankruptcy Court to determine all claims against the debtor and to prevent a chaotic and uncontrolled scramble for the debtor’s assets and to give the insolvent debtor the opportunity to formulate plans for repayment.  Re Pittsburgh Trucking, Inc., 56 Pa. P.U.C. 116, 1982 Pa. PUC LEXIS 92 (Order entered June 4, 1982).  Undoubtedly, this purpose would be thwarted by permitting the present action to proceed any further here.


Since the Complainant’s complaint is seeking an amortized payment schedule and this complaint has no affect on the health, safety or welfare of the public, the Commission lacks jurisdiction to establish payment terms or schedules of a debt which exists before the filing of a petition in bankruptcy.  If the Respondent wishes to assert its claim, it may file a proof of claim with the Complainant’s trustee in bankruptcy or seek relief from the automatic stay from the United States Bankruptcy Court for the Eastern District of Pennsylvania (where the Complainant’s bankruptcy petition is being administered) under Section 362(d) or (f) of the Bankruptcy Code.  11 U.S.C. §362(d) or (f).  For these reasons, the complaint must be dismissed.
CONCLUSIONS OF LAW


The automatic stay provision of Section 362 of the United States Bankruptcy Code, 11 U.S.C. §362, divests the Commission of subject matter jurisdiction to establish an amortized payment schedule for a ratepayer when the ratepayer’s debt arises before the ratepayer filed for Chapter 13 bankruptcy protection.  


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Fred A. Reese, Jr. against PECO Energy Company at Docket No. C-20043567 is dismissed for lack of subject matter jurisdiction.
Date:

January 11, 2005


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Amounts listed are rounded to the nearest dollar amount.
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