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HISTORY OF THE PROCEEDING
On July 9, 2003, Fred Wilson (complainant) filed a formal Complaint (Complaint) against The Marietta Gravity Water Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20030693.  The Complaint alleged inadequate water service by respondent.

On August 12, 2003, respondent filed and served  its Answer (Answer) to the Complaint.  Respondent’s Answer denied the material averments of the Complaint.
By Interim Order Setting Resolution Conference (Interim Order) dated August 20, 2003, then-Chief Administrative Law Judge (ALJ) Robert A. Christianson directed the parties to attempt to resolve the matter themselves.  To further this directive, Chief ALJ Christianson ordered respondent to contact complainant no later than September 3, 2003, to set a time, date and place for a resolution conference (to occur on or before September 17, 2003).  Respondent was also ordered to file a report with Office of Administrative Law Judge (OALJ) Mediator Bruce Bigelow within ten days following the conference detailing the results of the conference.

By Memorandum dated December 10, 2003, Mediator Bigelow memorialized the fact that the “case is still undergoing mediation-process review and progress reports are being made.”

By Memorandum dated May 19, 2004, Mediator Bigelow confirmed that the report required by the Interim Order had been submitted.

Mediation having apparently been unsuccessful, by Hearing Notice dated June 3, 2004, an Initial Hearing was scheduled for August 9, 2004, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated June 3, 2004.  The Prehearing Order advised the parties with respect to attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order also reminded the parties of the date and time of the scheduled hearing, and advised them of potentially serious consequences if they failed to obtain a continuance and failed to appear for the hearing.

On June 17, 2004, Jan P. Paden Esquire, Rhoads & Sinon LLP, entered his appearance on behalf of respondent.

At approximately 8:45 a.m. on the date of the scheduled Hearing complainant telephoned to request an emergency continuance due to his father’s sudden hospitalization.  Complainant’s request was granted.

By Cancellation Notice dated August 9, 2004, the Initial Hearing scheduled for August 9, 2004, was canceled.

By Hearing Notice dated August 9, 2004, an Initial Hearing was scheduled for October 13, 2004.

On October 12, 2004, counsel for respondent requested a continuance due to a death in the family of respondent’s key witness.  This request was granted.
By Hearing Cancellation/Reschedule Notice dated October 12, 2004, the Initial Hearing was rescheduled to November 4, 2004.

On October 20, 2004, counsel for respondent requested a further continuance.  Counsel represented that complainant did not object to this request.  The request was granted, but the parties were advised that no further continuances would be granted.

By Hearing Cancellation/Reschedule Notice dated October 22, 2004, the Initial Hearing was rescheduled to December 10, 2004.

The Initial Hearing occurred as scheduled on December 10, 2004.  Complainant appeared pro se, and presented evidence in the form of his own testimony.  Respondent appeared by counsel and presented evidence in the form of testimony by one witness and the introduction, without objection, of four exhibits (Marietta Water Exhibits 1, 2, 3, and 4).  A transcript of the proceeding containing forty-seven (47) pages was produced.  Both parties waived the submission of Briefs, and the record was closed at the conclusion of the hearing on December 10, 2004.
FINDINGS OF FACT
1.
Complainant resides at 6168 River Drive, York, PA 17406, where he receives public water service from respondent.
2.
Respondent is a small water company, having approximately 1,280 customers.
3.
The vast majority of respondent’s customers are located on the east side of the Susquehanna River in Lancaster County, Pennsylvania.
4.
Respondent only has approximately 48 customers on the west side of the Susquehanna River in York County, Pennsylvania.  Complainant is one of those approximately 48 York County customers.
5.
Respondent’s York County customers are served by one operating well located in York County, Pennsylvania.
6.
There are no existing interconnections between respondent’s Lancaster County and York County systems.
7.
Since 1992, respondent has spent over $600,000 on a pumping station, wells and other infrastructure to serve its York County customers.
8.
Respondent’s total annual revenues do not exceed $650,000 a year.
9.
During an extended period of drought, on March 11, 2002, respondent was issued an Emergency Construction/Operation Permit by the Pennsylvania Department of Environmental Protection (DEP) for the construction and use of a new well, Well No. 4, to serve respondent’s York County customers.
10.
As a condition of the DEP Emergency Construction/Operation Permit, respondent was required to maintain mandatory water restrictions including:


1.  No watering of grass, outdoor gardens, landscaped areas, trees, shrubs 




and other outdoor plants.

2.  No use of water for washing paved surfaces such as streets, roads, 




sidewalks, driveways, garages, patios, parking areas, decks and patios.


3.  No use of water for any ornamental purposes including fountains, 




artificial waterfalls and reflecting pools.


4.  No use of water for washing or cleaning of mobile equipment, 





including automobiles, trucks, buses, trailers, carts, wagons, campers and 




boats.

5.  No filling and topping off swimming pools.
11.
On November 21, 2003, DEP issued respondent a permanent Operation Permit for Well No. 4, with an output of 30 gallons-per-minute.
12.
In light of Well No. 4 being the only source of water for respondent’s York County customers, and in accordance with the water conservation measures portion of its tariff, respondent has maintained in effect water use provisions, including:


1.  Only limited water of grass, outdoor gardens, landscaped areas, shrubs 




and other outdoor plants.  No open hose watering is permitted – customers 



must use watering cans or buckets.

2.  No use of water for washing paved surfaces such as streets, roads, 




sidewalks, garages and parking areas.

3.  No use of water for any ornamental purposes including fountains, 




artificial waterfalls and reflecting pools unless the water is recycled.


4.  No use of water for washing or cleaning of mobile equipment, 





including trucks, buses, trailers, carts, wagons, campers and boats.  No 




open hose washing of cars is permitted.  Customers may use buckets or 




similar containers for washing cars.


5.  No filling and topping off swimming pools.
13.
Respondent’s water service to its York County customers meets all of the Commission’s requirements with respect to water pressure and meets all of the DEP requirements with respect to water quality.
14.
All of respondent’s customers have been provided with a notice of a telephone number to contact during non-regular business hours (emergency telephone number), (717) 426-1836.
15.
Respondent has not pursued use of the Susquehanna River as a supply source to serve its York County customers because the costs to treat surface water makes it economically unjustifiable.
16.
Respondent has not pursued purchase of bulk water from the York Water Company to serve its York County customers because the distance between York Water Company’s lines and respondent’s service territory, approximately three miles, is too great to make this practical.

17.
Respondent has not pursued the construction of a standpipe to serve its York County customers because respondent would not be able to meet DEP requirements regarding the aging of water nor the requirements regarding chlorine residuals in the tank.
DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this case pursuant to the provisions of 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

Complainant in this case has not borne his burden of proof and has not established by a preponderance of the evidence that respondent failed to furnish adequate and reasonable service, as required by the Pennsylvania Public Utility Code (Code), 66 Pa.C.S. §§101 et seq..

In relevant part, the Pennsylvania Public Utility Code at 66 Pa.C.S. §1501, provides:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

Interpreting this provision in West Penn Power Co. v. PA Public Utility Comm’n, 84 Pa.Commw. 157, 478 A.2d 947 (1984), the Commonwealth Court said:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted)

478 A.2d at 949.

In this case, complainant’s primary dissatisfaction with respondent’s service arises from water use limitations.  However, mere dissatisfaction does not equate to proof of a violation of the Code, the Commission’s regulations, or an order of the Commission on the part of respondent.

Respondent’s witness offered uncontradicted, credible evidence that respondent is in compliance with the requirements of the Commission and of DEP with respect to the provision of potable water to complainant.  Further, respondent’s witness offered uncontradicted, credible evidence regarding all that it has done to meet its responsibilities as a public utility serving complainant.  Finally, respondent’s witness offered uncontradicted, credible evidence as to why the remaining limitations on water use are needed and cannot be alleviated in any way that is either practical or economically feasible.
In Re Metropolitan Edison Company, 80 Pa. PUC 662 (1993), the Commission adopted the Recommended Decision of Administrative Law Judge John H. Corbett, Jr. as its action.  ALJ Corbett stated in his decision:

The Code only requires a public utility to furnish reasonable service. 66Pa. Code (sic) §1501.  It does not mandate perfect service nor must a public utility provide the best possible service.  Most certainly, a public utility is not a guarantor of either perfect service or the best possible service.

80 Pa. PUC at 672.

Complainant presented no evidence that respondent’s water service is not reasonable.  While complainant may not be able to “power wash” his deck, he can drink, cook with, bathe in, and do laundry with the water he receives from respondent.  Providing water that is satisfactory for all normal domestic purposes, that meets the Commission’s pressure requirements, and that complies with DEP’s quality standards is adequate service as that term is used in 66 Pa.C.S. §1501.
As to the other issues complainant alluded to, respondent offered uncontradicted, credible evidence that complainant is billed in conformity with the provisions of respondent’s tariff and is treated no differently from any other of respondent’s York County customers.  Additionally, respondent presented uncontradicted, credible evidence that all of its customers have been provided with an emergency (non-regular business hours) telephone number.

In short, complainant failed to prove by a preponderance of the evidence that respondent has committed, or is about to commit, a violation of the Code, the Commission’s regulations, or an order of the Commission.  Consequently, the Complaint must be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of this case.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this case is upon complainant.

3.
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.

4.
Such a showing must be by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

5.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

6.
The Pennsylvania Public Utility Code at 66 Pa.C.S. §1501, provides, in relevant part, that “[e]very public utility shall furnish and maintain adequate, efficient, safe, and reasonable service . . .”.

7.
In order for the Commission to sustain a complaint brought under 66 Pa.C.S. §1501, the utility must be in violation of its duty under that section.  Without such a violation by the utility, the Commission does not have the authority, when acting on a customer’s complaint, to require any action by the utility.
8.
The Code only requires a public utility to furnish reasonable service.  It does not mandate perfect service nor must a public utility provide the best possible service.
9.
In providing water that is satisfactory for all normal domestic purposes, that meets the Commission’s pressure requirements, and that complies with DEP’s quality standards, respondent is providing adequate service as that term is used in 66 Pa.C.S. §1501.
10.
When a complainant fails to prove by a preponderance of the evidence that the respondent utility has committed, or is about to commit, a violation of the Code, the Commission’s regulations, or an order of the Commission, the Complaint must be dismissed
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Fred Wilson against The Marietta Gravity Water Company, at Docket Number C-20030693, is dismissed.

2.
That the record at Docket Number C-20030693 be marked closed.

Date: January 11, 2005

















Wayne L. Weismandel








Administrative Law Judge
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